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482 205.484,485,489 

481 188.186 

488 26 

494 844 

501 141 

519 884 

841,  842,848 

840,841,842,848 


80ctloii.  PiagtB. 

546 26 

549 :...181.  182 

549.  Bubd.  2 186,  187,  138 

550 187,188 

551 188 

558 ........188 

561 109 

572 189 

583 109 

586 175.179 

692 175 

604 ; 228 

641 107 

682 229 

712 97 

728 - 802 

757 162,164,821 

820 ; 170 

884 250 

841 891 

872 .;.;; 846 

887 211,212,218 

888 211,212,218 

900 185 

968 54 

977 124 

1010 422 

1011 24 

1021 428 

1022 144 

1023 810,811 
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1204 263,968 

1261 244 

127» 862 

1880 248^245,246 

1881 246 

1405 824 

1412 824 

1600 198 

1611 26 

1522 198 

1S28 198 

1587 88.87,88 

1544 54 

1579  ..  869 

1680 869 

1582 890 

1627 488 

1779 180 

1780 181.182,887 

1881 487 

1991-2148 76 

2007 76,77,78 

2188 116 

2285 271 

2820-2840 119 

2821 119 

2848 120 

2441 286,240 

2446 174,240 

2447 240 

2448 240 

2449 240 

2559 852 

2581 878.879 

2624 56 

2717 78.74 

2868 191 


Section. 

2868,  8ubd.  2 282 

2879 484 

2900 852.853 

2951 882 

2952 882 

2954 282.284 

2956 281,  282»  288.  284 

8050 291,298.294 

8057 158 

8165 859,860 

8165-8176 860 

8169 189,  815 

8170 188 

8191 482 

8228 54,191 

8228^8ubd.l 54 

8228-8279 42 

8229 191 

8280 54 

8240 269 

8258 7 

8258,8ubd.2 5 

8271 164 

8296 148 

8848 66 

8848.  8ubd.  14 180 

8848,  8ubd.  18 189 

8847.8ubd.  4 42 

8847,  8ubd.  18 42 

Chap.  16,  tit.  2  (§§  1991-2148).  .76 
Chap.  17.  tit.  6.  Art.  4  (§§ 

2820-2840) 119 

Chap.  20,  tit.  1.  Art.  2  (§g 

8165-8176) 860 

Chap.  21,  tit.  1,  2,  8  (g§  8228- 

8279) 42 


SECTIONS    OF    THE   CODE    OF    PEOCEDURE 

CITED. 


BectlOB.  Page. 

116,  Bubd.  2 417 

184 417 


STATUTES,  ETC.,  CITED.  xxxi 

SESSION  LAWS  crrtsD. 

Laws  of  1883,  chap.  205 410 

1888,  "      d8Ck§4 408.418 

1887,  "      460,  §77..,.  211 

1848,  "       40,  §8 888 

1848,  "      819 881,888 

1858,  "      185 408 

1858,  "      288,  §2 98 

1858,  "      288 %....88 

1854,  '*       50 282 

1854,  "      270,  §8 296 

1867,  "      987 403 

1870,  "      859 ^.68 

1880,  •*      245 87,408,410 

1880,  **      245,  §1 211 

1880,  "      245,  §10 412 

1880,  "      269. T 295,  296 

1886,  "      672,§549 187.188 

1886,  "      672 182,189 

1888,  "      586,  Ut  6.  §§5,6,  7 18,14 

"     1890,  *'       51 801 

"     1890,  "     248 801 

"     1891,  "     864 890 

••     1891,  ••      865 890 
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NEW  YORK   REVISED  STATUTES  CITED. 

FiBST  Edition. 

IR.  8.  600.  §8 402 

IR.8.600,  §9 408,405,408.412 

IR.  8.  600.  §10 405,408 

2  R.  8.  191,  §§  151,  154 428 

2  R.  8.  619 163 

FnTH  Edition. 

8R.8.  746,S§1,  2 418 

Seventh  Edition. 

8R.8.  2374,  §59 176 

8  R  8.  2894,  2895,  §§  1,  2 404 


Mxii  STATUTES,  ETC.,  CITED. 

GENERAL  fibliES  OF  PBAGTICE  CITED. 

Baled  of  1847 Itt 


TEXT-BOOKS,  ETC.,  CITED. 

31  AnuL.  Rer.  79 288 

BaU^s  New  Tr.  &  App.  865^  624.  526 807,808 

lBosw.-LawDlc.214,gubd.  8 147 

C(Mk'8LUtieton,  48..... 147 

CoweD'8  Treat.  &  Pr.  g§  1219, 1220 161 

8  Oraham  ft  Wat.  New  Tr.  g  1026 807 

8  Oieenleaf  on  Evidenoe,  §890 86 

Jones  on  Liens,  §g  222, 228 289 

Jones  on  Liens,  §  226 281 

Jones  on  Liens,  §  992 281 

4  Kent  Com.  (18th  ed.)  188  .'9- 874 

Kneeland  on  Mech.  Liens^  §7 282 

6  Lawson's  Rights,  Rem.  A  Prac.  41,  42 182 

McAdam's  Landlord  &  Tenant,  46 278 

Phillip's  on  Mech.  Liens,  §  85 282 

2  Pomeroy*s  £q.  Jurisp.  16, 17,  92 6 

8  Rumsey's  Pr.  842,  888 54 

Sedgwick  on  Stat.  Const.  (2d  ed.)  287 78 

Stokes  on  Liens  of  Attorneys,  14 281 

1  Story's  £q.  Juris.  §  846  tf<  M9 54 

TowDshend  on  Lib.  &  Slander  (8d  ed.),  8  212 844 

Weeks  on  Attorneys,  407,  §287 4 

2  Wharton  on  Cont.  §  872 182 


SECTIONS    OF    THE     CODE    OF    CIVIL    PEO- 

CEDURE 

CONSTBXTED  OB  CiTED  IN  THE  FOLLOVONG  BeFOBTB,  ISSUED 

BUBiNO  THE  Pebiod  Cotebed  bt  THIS  YoLUME :  New 
York  Reports,  Vols.  129, 130, 131, 132,  133  ;  Hun's 
Reports,  Vols.  62,  63,  64 ;  Daly's  Reports,  Vol.  16; 
and  New  York  Civil  Procedure  Reports,  Vol.  22. 

Title  1,  chap.  8    People  ex  rel  N.  Y.  C.  & 

H.  R.  R.  R  Co.  9.  Cook 62  Hun,  808. 

14,  8ubd.  4    Lawrence  «.  Harrington 68  Hun.  195. 

28    Macdonald  «.  Kieferdorf 22  N.  Y.  Civ.  Pro.  105. 


STATUTES,  ETC.,  CITED.  xxxiU 

46  In  re  City  of  Mlddletown 23  N.  Y.  Civ.  Pro.  12. 

46  Malter  of  Ogden  Street 68  Hud.  188 

66  Poole  «.  Belcha 22  N.  Y.  Civ.  Pro.  67. 

66  Marvin  «.  Marvin 22  N.  Y.  Civ.  Pro.  274- 

66  Poole  «.  Bclcba 131  N.  Y.  200. 

116,  8ubd.  2    Hopkins  «.  Frey 64  Hun,  218. 

184.8ubd.  2    Hopkins «.  Frey 64Uun.  213. 

194  Bossout «.  Rome,  Watertbwn  &0:  R  R.181  N.  Y.  87. 

815  Globe  Yarn  Mills  «.  Bilbrough 22  N.  Y.  Civ.  Pro.  186. 

819  Hawes  «.  Judd 16  Daly.  111. 

828  Frost «.  Craig 16  Daly,  110. 

84CC  subd.  1    Hawley  «.  Wbolen 64  Hud,  550. 

848  Hawesv.  Judd 16Doly,lll. 

869  Kneller  «.  Laog 68Huo,  48. 

882  Bowman  v,  Hoffman 22  N.  Y.  Civ.  Pro.  871. 

882,  subd.  5    Higgios  «.  Crouse 68  Huo,  134. 

888  BowmaD  «.  HoffmaD 22  N.  Y.  Civ.  Pro.  871 

888  Mortimer  c.  Chambers 68  Hun,  385. 

888  /n«  Duffy 138If.  Y.  512. 

890  Beer  v.  Simpson 22  N.  Y.  Civ.  Pro.  851. 

895  Cudd  V.  Jooes 68  Hud,  142. 

899  Riley  v.  Riley 22  N.  Y.  Civ.  Pro.  818. 

899  Riley  «.  Riley.... :.64Hun,  496. 

403  Hall  f>.  BreDDRn .64  Hud,  804. 

406  Best «.  Davis  Sewing  Machioe  Co 22  N.  Y.  Civ.  Pro.  862. 

406  Wilder  «.  Ballou 68Huo,  118. 

406  Hall  V.  BreDonD 64  Hun,  891 

410  Bowman  ».  Hoffman 22  N.  Y.  Civ.  Pro.  871. 

410  Bogardusv.  Young 64Hud,  898. 

414  /«r«  Duffy. 188N.  Y.  512. 

414  Better  «.  Prudential  lusuraace  Co 16  Daly,  345. 

416  Vau  CUef  «.  Van  Vechten 180  N.  Y.  571. 

418  Van  Clief  «.  Van  Vechten 130  N.  Y.  571. 

421  Bell  «.  Good 22  N.  Y.  Civ.  Pro.  856. 

421  McKenna*.  Duffy 22  N.  Y.  Civ.  Pro.  866. 

423  Bell«.  Good 22N.  Y.  Civ.  Pro.  317. 

424  Bell  V.  Good 22  N.Y.  Civ.  Pro.  317, 856. 

424  McKenua  «.  Duffy ' ^2  N.  Y.  Civ.  Pro.  866. 

427  Feldman  v.  Grand  Lodge 22  N.  Y.  Civ.  Pro.  165. 

481  JepeoD  v.  Postal  Telegraph  Cable  Co.. .  .22  N.  Y.  Civ.  Pro.  438. 

432  Marks    «.  La    Society    Anooyme     de 

V  UdIou  des  Papeteries. 22  N.  Y.  Civ.  Pro.  201. 

432.  Glines  v.  Onler  of  Iron  Hall 1 ....  .22  N.  Y.  Civ.  Pro.  486. 

439  Crouter «.  Crouter ::.:..:.133  N.  1.  55.    ' 

440  Jn  re  Field .131  N.  Y.  184. 

440  RegaD  c.  Traube 16  Daly.  158. 

441  Crouterw.  Croulcr 183N.  Y.  55. 

445  Haebler  «.  Myers 132  K.  Y.  868. 


xtxiT  STATUTES,  ETC.,  CITED. 

440  Hopkiiu  «.  Frey 28  N.  Y.  Civ.  Pro.  415- 

449  Madiion  Square  Bank  o.  Pierce 08  Hun.  498. 

4A»  Duncan  e.  China  Mutual  Insurance  Ck>.129  N.  Y.  887. 

458  Hopkins  «.  Frey 28  N.  Y.  CSv.  Flo.  415. 

471  Crouter  «.  Crouter 188K.  Y.  66. 

481  Thomas  e.  K.  Y.  &  Greenwood  Lake 

Railway  Co 28  N.  Y.  Civ.  Pro.  888. 

483  Lamming  «.  Oalusba 23  N.  Y.  Civ.  Pro.  16. 

484  Lanuning «.  Galusha 88K.  Y.  Civ.  Pro.  16. 

484  CUuon  e.  Baldwhi 129  K.Y.  183. 

484    Whittemore  v.  Judd  Linseed  Oil  Co 16  Daly,  220. 

484.  subd.  9    American  Katl  Bank  «.  Grace. 64  Hun,  22. 

488    RowUind  e.  Miller 22  N.  Y.  Civ.  Pro.  25. 

488    Duncan  e.  China  Mutual  Insurance  Co.  129  N.  Y.  287. 

492-495    Myers  «.  Met.  £1.  R.  Co 16  Daly,  411. 

494    Sawyer  e.  Bennett 22  K.  Y.  Civ.  Pro.  84a 

497  Thompson  e.  Stanley 22  N.  Y.  Civ.  Pro.  849. 

498  Duncan  v.  China  Mutual  Insurance  Co.  .129  K.  Y.  287.  • 

499  Duncan  e.  CbinA  Mutual  Insurance  Co.  .129  X.  Y.  287. 

499    Annstein  e.  Hanlenbeck 16  Daly,  884. 

601    RothschUd  e.  Whitman 182 19.  Y.  472. 

508  Sawyer  «.  Bennett 22  N.  Y.  Civ.  Pro.  845. 

508  Bissell  e.  Press  Publishing  Co 62  Hun,  651. 

611  Cronhie.  Tebo 68  Hun,  190. 

514  Springer  e.  Bien 16  Daly,  275. 

519  Thomas  e.  K.  Y.  &  Greenwood  Lake 

Railway  Co 22N.  Y.  Civ.  Pro. 

521  Ostrandem.  Hart 180  N.  Y.  406. 

538  Beckley  v.  Chamberlain 22  N.  Y.  Civ.  Pro. 

523  Rogers  9.  Decker 62  Hun,  15. 

523  Rogers  e.  Decker 181  N.  Y.  490. 

585  In  re  St.  Lawrence  &  Ad.  Railway  Co..  133  N.  Y.  270. 

529  Beckley  e.  ChamberUin 22  N.  Y.  Civ.  Pro.  888. 

531  Rowland  II.  Miller  23  N.  Y.  Civ.  Pro.  25. 

531  Mellens  t.  Mellens 2*3  N.  Y.  Civ.  Pro.  39. 

539  Bowenv.  Sweeney 23  N.  Y.  Civ.  Pro.  79. 

540  Bowene.  Sweeney ;.22N.  Y.  Civ.  Pro.  79. 

544  Myers  «.  Met.  Ble.  R.'Co. 16  Daly,  411. 

545  Higglns  e.  Hoppock ^3  N.  Y.  Civ.  Pro.  818. 

546  Rowland  «.  Miller 22  N.  Y.  Civ.  Pro.  25. 

549  Moffalt «.  Pulton 22  N.  Y.  Civ.  Pro.  138. 

549  Moffattfl.  Fulton 133  N.  Y.  507. 

604    Campbell  e.  Ernest 23  N.  Y,  Civ.  Pro.  218. 

604  Campbell  «.  £rnest 64  Hud,  188. 

605  People  MJ  rdf.  «.  Rice 129  N.  Y.  46L 

600    Addinger  «.  Pugh : 132  N.  Y.  40J 

685  ei  seq,    Gwnlter  v.  N.  Y.  Seal  Phish  A 

Tapestry  Co 22N.  Y  Civ.  Pro.  215. 


STATUTES,  ETC.,  CITED. 

Wi  €t  $eq,     Adler  «.  Order  of  •^Fraternal 

Circle  of  Baltimore  City 22  N.  T.  Ov.  Pro.  896. 

Wietmq.    Dietlinf).  Eagan 22N.  T.  Civ.  Pro.  808. 

888    Delmei  «.  Scheveland 16  Daly,  88. 

641    Macdonald  «.  Kieferdorf 82  N.  T.  Civ.  Pro.  10& 

641    Diotruff  «.  Tutbill 62  Hud,  691. 

645    Higgins  «.  McCoDoell 180  K.  T.  482. 

649,  subd.  8    Backus  «.  KimlMtll. 62  Hun,  122. 

649,  subd.  8    Hay  den  «.  National  Bank ...  .180  N.  Y.  146. 

66'>    Backus  «.  Kimball 62  Hun,  122. 

682    Dayton  «.  McElwee  Manufacturing  Co.22  N.  T.  Civ.  Pro.  227. 
712    Tuck  «.  Manning 22  N.  Y.  Civ.  Pro.  91 

721  Tuck  9,  Manning 22  N.  Y.  Civ.  Pro.  94. 

722  Tuck  «.  Manning 22  N.  Y.  Civ.  Pro.  94. 

728    Tuck«.  Manning  23  N.  Y.  Civ.  Pro.  94, 

728    Bradley  o.  Shafer 22  N.  Y.  Civ.  Pro.  290. 

728    Delmei «.  Scbeveland 16  Daly,  88. 

728    Cumber  «.  Schoenfield 16  Daly,  455. 

724  Tuck  «.  MannUig 22  N.  Y.  Civ.  Pio.  94. 

725  Tuck  «.  Manning 22  N.  Y.  Civ.  Pro.  94. 

755  et  seg.    Qrofton  «.  Union  Ferry  Co.  of 

Brooklyn 22  N.  Y.  Civ.  Pro.  402. 

756  McQeau  «.  Metropolitan  El.  Railway 

Co 188N.  Y.  9. 

757  Knoch«.  Funke 22  N.  Y.  Civ.  Pro.  16L 

767    Riley  «.  Riley 64  Hun,  496.     . 

758  Baskinii.  Huntington 180  N.  Y.  818. 

797,  subd.  1    Seifcrt  v.  Caverly 68  Hun,  604. 

808    Frommev.  Lisner 63  Hun,  290. 

QOSetteq.    Fromme  «.  Llsller 22  N.  Y.  Civ.  Pro.  87. 

820    Do4ge«.  Luwson 22  N.  Y.  Civ.  Pro.  112. 

820    Feldman  v.  Grand  Lodge 22  N.  Y.  Civ.  Pro.  165. 

820    Mars  «.  Albany  Savings  Bank 64  Hun,  424. 

828  Sallode  «.  Gerlach 183  K.  Y.  548. 

829  Bowenv.  Sweeney 22  N.  Y.  Civ.  Pro.  79. 

829    Mortimer«.  Cbambers 68 Hun,  885. 

829  HalU.  Roberts 68  Hun.  478. 

829  McMurray  «.  McfMurray 68  Hun,  188. 

829  Davis  «.  Seaman 64  Hun,  572. 

829  Oodinev.  Eidd 64  Hun,  585. 

829  in  fvLasak 181  N.  Y- 624. 

829  Luetcbford  «.  Lord ; 182  N.  Y.  465. 

829  Byron  «.  Bell 16  Daly,  202. 

880  Eoehler  «.  Scbeider 16  Daly,  286. 

881  Dickenson  v.  EHckenson 68  Hun,  516. 

881  Warner  «.  Press  Publisbing  Co 183  N.  Y.  181. 

884    Fisber  v,  Fisher 22  N.  Y.  Civ.  Pro.  48. 
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xxxvi  STATUTES,  ETC.,  CITED. 

884    Patten  v.  United  Life  and  Accident 

iDsurance  Co ......32N.  Y.  Civ.  Pro.  347. 

884    Fisber  v.  Fisher 120  N.  T.  654. 

884  Patten  «.  United  Life  and  Accident 

Insurance  Co 188  N.  T.  460. 

885  Waddv.  Hazleton 82  Hun,  602. 

885    Brennan«.  Hall 181  N.  T.  160. 

887    Rosseaue.  Bleau 181  N.  T.  177. 

887    Rogers  «.  Decker 181  K.  T.  490. 

841    People  «.  Rider 83  N.  Y.  Civ.  Pro.  888. 

848    In  re  People  ex  rel.  v.  Board  of  Com- 

misBioners 129  N.  Y.  860. 

9J0e$ieq.    Douglass*.  Meyer 22  N.  Y.  Civ.  Pro.  845. 

870  et  eeq.    Fatman  «.  Fatman 22  N.  Y.  Civ.  Pro.  149. 

870  et  eeq.    Smith  t>.  Rentz 22  N.  Y.  Civ.  Pro.  27. 

872    Talbot  v.  Doran  &  Wright  Co 16  Daly.  176. 

878    Talbot  v.  Doran  &  Wright  Co 16  Daly.  176. 

887    In  re  Plumb 22  N.  Y.  Civ.  Pro.  209. 

887    Matter  of  Plumb 64  Huu,  817. 

887  ei  seq,    Eaempfer  e.  Gorman 23  N.  Y.  Civ.  Pro.  84. 

888  7»«Plumb 22  N.  Y.  Civ.  Pro.  209. 

888  Matter  of  Plumb 64  IIiui.  817. 

889  Howee©.  Judd 16  Daly.  112. 

900    Grissen  «.  Southworth 22  N.  Y.  Civ.  Pro.  184. 

910    Michel  «.  Colegrove " 22  N.  Y.  Civ.  Pro.  297, 

804. 

983  Donohue  r.  Whitney 183  N.  Y.  178. 

942    Geoghegan  v.  Atlas  S.  8.  Co 16  Daly.  280. 

968  Weston  ».  Stoddard 22  N.  Y.  Civ.  Pro.  51. 

970  Lynch  «.  Metropolitan  £1.  Railway  Co.  139  N.  Y.  274. 

970  Shepaid  «.  Manhattan  Railway  Co 181  N.  Y.  215. 

977  Gowingv.  Levy 23  N.  Y.  Civ.  Pro.  10, 

984  Penniman  v.  Fuller  &  Warren  Co 22  N.  Y.  Civ.  Pro.  205. 

984  Penniman  v.  Fuller  &  Warren  Co 62  Hun,  478. 

985  Penniman  f>.  Fuller  &  Warren  Co 62  Hun.  473. 

986  Penniman  9.  Fuller  &  Warren  Co 62  Hun,  473. 

986  Penniman  o.  Fuller  &  Warren  Co 188  N.  Y.  442. 

992  Welsh  t>.  N.  Y.  El.  R.  Co 16  Daly,  515. 

998  Van  Bokkelen  v.  Berdell 180  N.  Y.  141. 

998  Ostrander  t.  Hart 180  N.  Y.  406. 

998  Young  v.  Young 183  N.  Y.  626. 

997    Young  t>.  Young 188  N.  Y.  626. 

999  Beatty  «.  Thilemann 16  Daly,  28. 

lOOB    Michel  «.  Colegrove ...23  N.  Y.  Civ.  Pro.  297. 

804. 

1008    Gleason  9.  Hamilton 64  Hun,  06. 

1005    Haebler  v.  Myers 182  N.  Y.  863. 

1010    Thompson  «.  Stanley 22  N.  Y.  Civ.  Pro.  420. 


STATUTES,   ETC.,   CITED.  xxxvii 

1011  Lennon  v.  Smith 33  N.  Y.  Civ.  Pro.  22. 

1013  Thompson  «.  Stanley 22  N.  Y.  Civ.  Pro.  420. 

1018  Drexel  v.  Pe^ae 129  N.  Y.  96. 

1018  Randall  «.  Sherman 181  N.  Y.  669. 

1019  O'Neilu.  Howe 10  Daly,  186. 

1021  Quereau  «.  Brown 68  Hud,  175. 

1022  Oilman  v.  Prentiss 22  N.  Y.  Civ.  Pro.  148. 

1023  Oilman  «.  Prentiss 182  N.  Y.  488. 

1028  Hunter  «.  Manhattan  Railway  Co 22  X.  Y.  Civ.  Pro.  809. 

1028  Thompson  «.  Stanley 23  N.  Y.  Civ.  Pro.  420. 

1038  McCuUoch  «.  Dobson 183  N.  Y.  114. 

1028  Welsh  «.  N.  Y.  El.  R  Co 16  Daly.  515. 

1204  Powers «.  Savin 22N.  Y.  Civ.  Pro.  258. 

1204  Powers  «.  Suvin 64  Hud,  560. 

1316  Haebler  «.  Myers 183  N.  Y.  863. 

1227  Martin  «.  Piatt 181  BT.  Y.  641. 

1251  Inre  Holmes 181  N.  Y.  80. 

1251  Floyd  «.  Clark 16  Daly ,  528,  629. 

1262»  Floyd  u.CUrk 16  Daly,  528.  629. 

1255  In  re  Holmes 181  N.  Y.  80. 

1256  Wronkowv.  Oakley 138N.  Y.  506. 

1279  People  v.  Fitchburg  Railroad  Co 188  N.  Y.  389. 

1293  Haebler  «.  Myers 183  N.  Y.  868. 

1806  Lane  «.  Humbert 16  Duly,  187. 
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BBADLET,  Rbbpondbnt,  v.  WALKER,  Appellant. 

SuPEKioR  Court  op  the  City  op  New  York,  General 

Term;  January,  1892. 

§  3253. 

AddUional  allowance — wTun  not  granted  because  no  basis  upon  which  to 

compute — Deed — effect  of  defective  acknowledgment— natiee 

from  record  of  restrictive  covenants, 

A  determination  made  upon  an  appeal  from  an  order  vacating  an  in- 
Janction  is  decisive  as  to  all  questions  so  determined  upon  an 
appeal  to  the  same  court  from  a  judgment  rendered  in  the  same 
action.  [1] 

A  purchaser  of  real  estate  with  notice  of  an  equity  attached  to  it 
bujs  subject  to  that  equity  and  must  conform  to  the  mode  of 
occupation  and  use  of  the  estate,  however  restrictive,  that  was 
enjoined  upon  or  attached  to  his  grantor.  [<] 

Bradley  v.  Walker  (14  N.  Y.  8upp.  815)  followed.!!^] 

Notice  to  a  purchaser  of  real  property  of  a  covenant  restricting  its 
use  or  occupation  may  be  impliable  from  circumstances  M ;  and 
where  the  adjoining  houses  on  the  same  block  in  a  city  are  set 
back  eight  feet  from  the  street  line  and  have  remained  so  for 
many  years,  and  this  large  open  space  in  front  of  the  houses  is 
not  usual  in  the  city,  these  facts  in  themselves  are  circumstances 
which  might  well  put  a  purchaser  upon  inquiry  as  to  whether 
they  existed  because  of  a  restrictive  covenant.  Ul 
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Tallmadge  «.  East  River  Bank  (2  Dusr,  614,  aflTd  26  K  T,  105)  fol- 
lowedJ^*] 

Where,  in  an  acdon  to  restrain  the  proposed  violation  by  a  purchaser 
of  real  property  of  a  covenant  contained  in  a  recorded  agree- 
ment executed  by  one  under  whom  he  claims  that  buildings 
erected  on  said  lands  should  stand  eight  feet  back  from  the  line 
of  the  street,  it  appeared  that  the  attorney  who  represented  the 
defendant  on  the  trial  of  the  action  had  examined  the  title  to 
the  premises  and  he  was  not  called  to  testify  that  in  such  exam- 
ination lie  had  failed  to  discover  the  existence  of  such  cove- 
nant,— Hddy  that,  imder  the  circumstances,  there  was  a  con- 
clusive presumption  that  the  defendant  had  actual  notice  of  the 
covenant  ;[&]  that  notice  to  the  attorney  in  an  investigation  of  a 
title  iB  notice  to  his  client,  [0]  and  a  purchaser  of  real  property 
must  be  presumed  to  examine  every  deed  or  instrument  forming 
a  part  of  his  chain  of  title,  [&]  and  must  be  deemed  to  know 
every  fact  disclosed  by  the  instruments  of  record  affecting  said 
property  ;[7]  that  the  fact  that  the  defendant  did  not  have 
actual  notice  would  not  relieve  him  from  the  obligation  im- 
posed by  said  instruments.Cn 

Kendall  «.  Niebuhr  (45  Super.  Ct.  542,  aff'd  46  Id.  544)  followed.  [5] 

Where,  in  such  a  case,  the  agreement  was  not  properly  recorded  as 
to  the  defendant's  grantor  because  her  acknowledgment  was 
defective,  but  was  properly  recorded  as  to  other  parties  to  it, — 
Bddy  that  the  defendant  could  not  in  law  see  a  part  without  the 
whole,  and  he  would  thereby  have  actual  notice  through  his 
attorney  who  searched  the  title. [0] 

Where  the  subject-matter  involved  in  an  action  is  not  capable  of  a 
money  value  or  the  money  value  is  not  shown,  an  additional 
allowance  is  not  authorized. Hi] 

Where,  in  an  action  to  enjoin  the  violation  of  an  agreement  restrict- 
ing the  use  of  real  property,  there  is  no  evidence  of  the  value  of 
the  subject-matter  involved  and  no  sum  recovered  beyond  the 
costs,  the  court  cannot  properly  grant  an  additional  allowance 
of  $250.  [10] 

{Decided  January  20,  1892.) 

Appeal  by  the  defendant  from  a  judgment  of  the 
special  term  enjoining  the  defendant  from  erecting  and 
maintaining  structures  in  front  of  his  premises  in  viola- 
tion of  a  covenant  agreement,  and  also  from  an  order 
granting  an  extra  allowance. 
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Bradley  v.  Walker. 


Sufficient  facts  appear  in  the  opinion. 
Henry  HoUj  for  defendant,  appellant. 
Oeorge  W.  CotteriUy  for  plaintiff,  respondent 

GiLDEBSLEEVE,  J. — ^By  a  judgment  of  the  court  below 
the  defendant  was  enjoined  from  erecting  and  maintain- 
ing structures  in  front  of  his  premises  in  violation  of  a 
covenant  agreement  entered  into  by  prior  owners  of  this 
and  adjacent  property,  reserving  a  space  of  eight  feet  in 
front  of  the  street  line.  The  questions  of  l^w  involved  in 
this  case,  and  requiring  consideration  for  its  proper 
determination,  were  all  substantially  decided  by  a  former 
general  term  of  this  court  on  an  appeal  from  the  order 
vacating  the  injunction  granted  at  the  inception  of  the 
action.     See  Bradley  v.  Walker,  opinion  by  MgAdam,  J., 

14  N,  Y,  Supp*  315,  In  the  above-mentioned 
[1]     opinion,  the  question  of  the  defendant's  notice  of 

the  agreement  is  not  fully  discussed ;  and  the 
claim  of  his  learned  counsel  that,  on  the  former  appeal, 
it  was  assumed  that  the  defendant  purchased  the  prem- 
ises with  notice  i^  not  without  foundation.  We  now 
propose  to  discuss  this  question,  and  also  give  attention 
to  the  dlleged  error  in  granting  plaintiff  an  allowance  of 
$250.  We  hold  the  former  general  term  opinion  to  be 
decisive  of  all  other  material  matters  herein.  Whoever 
purchases  real  estate  with  notice  of  any  equity  attaching 
to  it  buys  subject  to  that  equity.     He  must  conform  to 

the  mode  of  occupation  and  use  of  the  estate, 
[2]     however  restricted,  that  was  enjoined  upon  or 

attached  to  his  grantor.  Bradley  v.  Walker,  supra^ 
and  authorities  there  cited.  The  notice  may  be  implied 
from  circumstances.     In  Tallmadge  i;.  East  Biver  Bank, 

(2  Duer,  614,  affirmed  26  iT.  Y.  105),  the  court  held 
CQ     ''that  the  uniformity  of  the  position  of  all  the 

houses  on  St.  Mark's  place  was  probably  suffi- 
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cient,  alone,  to  put  the   defendant  on  inquiry,"     See, 

also,  Maxwell  v.  East  Eiver  Bank,  3  Boaw.  124 ;  Perkins 

V.  Coddington,  4  Bobt  647 ;  Greene  v.  Creigliton,  7  B,  1. 1. 

The  house  in  question,  and  the  adjoining  houses  in 

the  same  block,  are  actually  set  back  eight  feet 
[4]     from  the  line,  and  have  remained  so  for  many 

years.  The  large  open  space  thus  allowed  in 
front  of  these  houses  is  .not  usual  in  the  city  of  New 
York,  and  is  of  itself  a  circumstance  that  might  well  put 
the  purchaser  on  inquiry.  In  Tallmadge  v.  East  Biver 
Bank,  supra,  the  notice  was  not  wholly  by  implication. 
There  was  testimony  in  the  case  that  justified  a  finding 
of  actual  notice.  Nevertheless  the  case  is  authority  in 
support  of  the  doctrine  for  which  we  here  contend.  But 
in  the  case  at  bar  the  fact  of  the  notice  does  not  rest 
upon  an  implication  froin  circumstances  above  set  forth. 

The  covenant  agreement  under  consideration  here 
[8]     was  regularly  recorded,  and  this,  in  and  by  itself, 

was  notice.  This  court,  in  Kendall  v.  Niebuhr,  45 
Super.  Ct.  542  (Freedman,  J.,  writing  the  opinion),  af- 
firmed at  general  term  (46  Super.  Ct.  544),  held  that  "  a 
mortgagee  employing  an  attorney  to  make  searches,  pre- 
pare releases,  etc.,  is  chargeable  with  knowledge  of  a 
recorded  conveyance,  though  the  fact  was  not  communi- 
cated to  him  by  the  attorney.  The  presumption  is  that 
the  attorney  found  the  record  in  discharge  of  his  pro- 
fessional duty,  and  the  presumption  becomes  conclusive 
by  the  attorney's  omission  to  testify  to  the  contrary 
when  called  as  a  witness."  In  the  case  at  bar  the  de- 
fendant's attorney  was  present  and  conducted  the  trial, 
but  remained  mute  on  this  point.     Notice  to  an  attorney 

in  the  investigation  of  a  title  is  notice  to  his  client. 
[«]     See  Griffith  v.  Griffith,  9  Patgre,  315 ;  Weeks,  Attys 

p.  407,  §  237.  Purchasers  must  be  deemed  to 
know  every  fact  disclosed  by  the  instruments  of  record 

affecting  the  property  purchased  ;  and  the  fact 
[7]     of  such  purchasers  not  having  actual  notice  will 
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not    relieve  them  from  obligations    imposed  by  said 
instruments.    A  purchaser  must  be   presumed   to  ex- 
amine every  recorded  deed,  or  instrument  form- 
[8]     ing  a  part  of  it.     See  Acer  v.  Westcott,  46  i\r.  Y. 

384 ;  McPherson  v.  EoUins,  107  Id.  322.. 
If  it  is  held  that  the  agreement  was  not  properly  re- 
corded as  to  defendant's  grantor,  Mrs.  Alvord,  on  account 
of  her  defective  acknowledgment,  inasmuch  as  it 
[•]     was  properly  recorded  as  to  the  other  parties  to 
the  agreement,  the  defendant  could  not  in  law  see 
a  part  without  the  whole,  and  he  would  thereby  haye 
actual  notice  through  his  attorney  who  searched  the 
title.     See  2  Pom.  Eg.  Jur.  pp.  16,  17,  92. 

With  regard  to  the  granting  of  an  extra  allowance  of 
$250,  we  think   the  court  below  fell  into  error.     Sub- 
division 2  of  section  3253  of  the  Code  provides'that 
[101    an  extra  allowance  may  be  given  "in  any  other 
case"  (other  than  an  action  to  foreclose  a  mort- 
gage) "  specified  in  this  section,  a  sum  not  exceeding  five 
per  centum  upon  the  sum  recovered  or  claimed,  or  the 
value  of  the  subject-matter  involved."     In  the  case  at 
bar  there  is  no  evidence  of  the  value  of  the  subject- 
matter  involved,  and  no  sum  recovered  beyond  the  costs 
and  extra  allowance,  while  the  amount  claimed  as  dam- 
ages is  $1000,  5  per  centum  of  which  would  be  less 
than  the  $250  granted  as  extra  allowance  by  the  court 
below.     Thus,  in  any  view  of  the  case,  the  granting  of 
the  extra  allowance  of  $250  was  improper.     Where  the 
subject-matter  involved  is  not  capable  of  a  money  value, 
or  the  value  is  not  shown,  an  allowance  is  not  au- 
[11]    thorized.     See  Conaughty  v.  Saratoga  Co.  Bank, 
92  N.  7.  401 ;  People  v.  Kailroad  Co.,  5  Lans.  25 ; 
Ooates  V,  Qoddard,  34  Super.  Gt.  118 ;  Munro  v.  Smith, 
17  N.  T,  Civ.  Pro.  158.     This  error,  however,  is  one  that 
can  be  remedied  without  reversing  the  judgment,  which 
in  all  other  respects  is  fully  warranted. 

We  are  of  the  opinion  that  the  judgment  must  be 


6  CIVIL  PKOCEDURE  KEPORTS. 

Dr.  Jaeger's  Sanitary  Woolen  System  Co.  v.  Le  Boutillier. 

modified  by  deducting  therefrom  the  sum  of  $250,  and 
:as  thus  modified  the  judgment  appealed  from  is  affirmed, 
with  costs. 

Fbkedman,  J.y  concurred. 


DR  JAEGER'S  SANITARY  WOOLEN  SYSTEM  CO., 
Appellant,  v.  LE  BOUTILLIER,  Respondent. 

SAME,  Appellant,  v.  LOESER  et  cd.,  Respondent. 

Supreme  Court,  First  Departbcent,  General  Term; 

February,  1892. 

§  3253. 

Additional  aUawanee — when  cannot  be  granted  where  trade-^narh  nUbjeot 

oj  action. 

In  an  action  to  enjoin  alleged  infringements  of  a  trade-mark,  and  to 
recover  damages  arising  from  profits  made  by  the  defendants 
out  of  the  alleged  infringement,  where  it  was  determined  that  a 
trade-mark  did  not  exist,  the  defendant  cannot  be  granted  an 
extra  allowance ;  the  real  contest  is  as  to  the  trade-mark  right, 
and  it  having  been  determined  that  no  such  right  existed,  there 
was  no  question  in  the  case  as  to  damages  and  no  basis  upon 
which  an  allowance  could  be  granted. 

Weaver  tj.  Ely  (88  K  F.  89) ;  Conaughty  «.  Saratoga  County  Bank 
(92  N.  r.  401);  Adams  «.  Arkenburgh  (106  N.  F.  615)  fol- 
lowed; Monroe  a.  Smith  (17  JV.  F.  Cif>,  Pro,  158)  distinguished. 

{Decided  Februa/ry  18,  1892.) 

Appeal  by  the  plaintiffs  in  two  actions  entitled  as 
above,  from  orders  appointing  a  referee  to  take  testimony 
as  to  the  value  of  trade-mark  for  use  upon  a  motion  for 
an  additional  allowance  in  actions  to  restrain  infringe- 
ments of  said  trade-mark  wherein  the  complaints  had 
been  dismissed. 
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The  facts  appear  in  the  opinions. 

Samuel  B.  Clark  {Boot  dt  darky  and  J,  Van  Santvoord^ 
attorneys),  for  plaintiffs,  appellants. 

B.  8.  Maynard  {Grepd  &  RaegeneTy  attorneys),  for 
defendants,  respondents. 

Patterson,  J. — These  are  appeals  from  orders  in  two 
actions  brought  for  infringement  of  an  alleged  trade- 
mark right  claimed  by  the  plaintiff.  Judgment  in  each 
action  was  for  the  defendant  In  the  case  against 
Le  Boutillier  a  temporary  injunction  was  granted.  The 
defendant  in  each  case  moved  for  an  extra  allowance, 
and  the  court  below  directed  a  reference  in  each  case,  to 
take  proof  of  the  value  of  the  plaintiff's  alleged  trade-  . 
mark,  with  a  view  to  granting  such  additional  allowance ; 
and,  in  connection  with  the  order  in  the  Le  Boutillier 
case,  the  referee  was  authorized  to  ascertain  the  damages 
caused  by  the  injunction.  i 

No  objection  is  made  to  that  part  of  the  order  last 
referred  to,  and  the  only  question  requiring  considera- 
tion is  as  to  the  ordering  of  the  reference  in  aid  of  the 
motions  for  an  extra  allowance,  and  that,  of  course, 
depends  upon  the  power  of  the  court  to  grant  such  an 
allowance  in  cases  of  this  character.  We  are  of  the 
opinion  that  such  power  does  not  exist. 

The  whole  subject  is  regulated  by  statute.  Section 
3253  of  the  Code  of  Civil  Procedure  confers  the  only 
authority  the  court  has  concerning  it,  and  it  is  expressly 
stated  there  that  in  all  cases  not  otherwise  provided  for 
an  extra  allowance  may  in  the  discretion  of  the  court  be 
granted  upon  a  ^'  sum  recovered  or  claimed,  or  the  value 
of  the  subject-matter  involved."  There  was  no  sum 
claimed  by  the  plaintiff,  except  as  incidental  damages, 
arising  from  alleged  profits  made  by  the  defendants  out 
of  the  infringement  of  the  trade-mark  claimed,  but  the 
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real  contest  was  as  to  the  trade-mark  right,  and,  it  hav- 
ing been  determined  that  no  such  right  existed,  there 
was  no  question  in  the  case  at  all  as  to  damages.  They 
could  only  have  resulted  from  an  accounting  after  a 
determination  that  the  plaintiff  was  entitled  to  judgment 
on  the  real  issue,  and  Weaver  v.  Ely  (83  N,  Y.  89)  is 
quite  in  point.  That  was  an  action  for  an  accounting,  and 
for  the  payment  of  any  amount  found  due  on  such 
accounting.  The  complaint  was  dismissed  on  findings 
which  showed  the  defendants  were  not  liable  to  account. 
Extra  allowances  were  awarded  them,  but  the  court  of 
appeals  held  in  reversing  the  orders,  in  substance,  that 
where  undefined  and  unascertained  interests,  dependent 
wholly  on  the  result  of  previous  inquiry,  are  in  ques- 
tion, and  the  main  relief  is  denied,  there  is  nothing  upon 
which  an  allowance  may  be  based. 

Conaughty  v.  Saratoga  Co.  Bank,  (92  N.  Y.  401), 
defines  also  what  is  meant  by  the  word  "involved,"  in 
the  section  of  the  Code  above  alluded  to.  It  means  the 
possession,  ownership,  or  title  to  the  property  or  other 
valuable  thing  which  is  to  be  determined  by  the  result 
of  the  action.  That,  in  these  cases,  was  the  trade-mark, 
and  nothing  else. 

There  are  several  cases  on  this  subject  more  recent 
than  those  cited  by  counsel,  and  among  them  is  Adams 
V.  Arkenburgh  (106  -3r.  y.  615),  and  in  that  case  a  dis- 
tinction is  made  between  it  and  Weaver  v,  Ely,  supra. 
The  opinion  in  each  of  those  cases  was  written  by  the 
same  judge  (Danforth),  but  it  was  held  in  the  later  case 
that  there  was  a  specific  value  to  be  fixed  upon  the  result 
of  an  accounting,  under  the  peculiar  facts  of  the  case, — 
it  was  for  a  copartnership  accounting, — and  that  the 
matter  should  not  have  been  disposed  of  as  a  question 
of  law.  Here  the  subject  comes  up  distinctly  as  a  ques- 
tion of  law,  and  our  decision  is  put  upon  the  plain  ground 
that  in  such  a  case  as  this  an  extra  allowance  cannot  be 
granted  to  a  defendant,  on  the  dismissal  of  a  complaint 
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seeking  an  accounting,  where  the  judgment  of  the  court 
is  final  that  such  an  accounting  cannot  be  had,  and  for 
the  reason  that  any  further  claim  is  merely  incidental. 
Moore  v.  Appleby,  108  N.  Y.  237. 

But  it  is  further  contended  that  there  was  a  value  to 
the  trade-mark,  and  that,  therefore,  something  existed 
and  was  in  controversy  coming  within  the  requirement 
of  the  law,  as  above  stated.  What  possible  value  a  mere 
trade-mark  right  can  hhye  perse,  ascertainable  by  a  money 
standard,  it  is  difficult  to  understand  in  the  absence  of 
proof.  But  when  it  is  adjudged  that  no  trade-mark  right 
exists  at  all,  it  is  more  difficult  to  comprehend  what  value 
can  be  attached  to  that  which  is  non-existent.  Nothing 
was  really  involved  but  the  right  to  the  trade-mark. 

The  case  of  Munro  v.  Smith  (17  N.  ¥.  Civ.  Pro,  158)* 
is  referred  to  as  being  an  authority  in  favor  of  the  grant- 
ing of  an  allowance  to  the  defendant  No  such  deduction 
is  to  be  fairly  drawn  from  that  case.  The  learned  judge 
who  wrote  the  opinion  there  made  careful  reference  to 
Coates  V.  Goddard  (34  Super.  Ct.  [2  J.  &  S.]  118),  in 
which  it  was  held  that  no  money  value  could  be  assigned 
to  a  trade-mark ;  and  it  is  quite  evident  that  the  allow- 
ance was  made  in  the  Munro  case  on  the  undisputed 
testimony  that  the  trade-mark  was  worth  the  sum  of 
$50,000. 

The  orders,  so  far  as  they  provide  for  a  reference  as 
to  an  extra  allowance,  are  reversed,  with  costs  and  dis- 
bursements ;  but  in  the  Le  Boutillier  case  so  much  of 
the  order  as  provides  for  ascertaining  damages  on  the 
injunction  is  affirmed. 

Van  Brunt,  P.J.,  and  O'Brien,  J.,  concurred. 

*  An  appeal  taken  to  the  court  of  appeals  from  this  declBion  was 
dismissed,  see  Memo.,  119  ilT.  F.  680. 
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GO  WING  e^  al,,  Respondents,  t;.  LEVTef  oZ,,  Appellants. 

SUPBEME  COUBT,  FiBST  DePABTMENT,  GeNEBAL  TeBM  ; 

Febbuaby,  1892. 
§§  977,  3251. 

Ooita— trial  fee  when  not  taxMe — term  fee  when   not  taaDobls — effect 
of  notice  of  trudfor  term  for  v>hich  note  of  issue  notfUed. 

Where  a  plaintiff  is  granted  leave  to  amend  his  complaint  upon 
paying  defendant's  costs  and  disbursements  to  date,  and  there 
has  bees,  no  trial,  the  defendant  is  not  entitled  to  a  trial  fee. 

Where  a  note  of  issue  was  filed  June  12,  1889,  and  notice  of  trial 
first  given  for  the  February,  1801,  term,  and  the  case  then  ap- 
peared upon  the  calendar  and  went  off  by  stipulation  between 
the  parties,  and  the  plaintiff  in  December,  1891,  was  permitted 
to  amend  his  complaint  on  paying  costs  to  date — Eeldj  that 
the  defendant  was  not  entitled  to  any  term  fees. 

Where  a  note  of  issue  was  not  filed  for  any  month  for  which  a  cause 
was  noticed  for  trial,  such  notice  is  ineffectual  and  the  cause  can- 
not be  moved  for  trial,  because  of  its  service,  although  a  note  of 
issue  had  previously  been  filed.  While  but  one  notice  of  trial 
is  required  to  be  served  in  the  first  judicial  district,  it  is  the 
service  of  that  notice  that  calls  upon  the  party  to  ascertain  the 
situation  of  his  cause  upon  the  calendar,  and  when  he  receives 
it  for  a  specific  term  he  is  not  bound  to  look  back  upon  the 
calendar  to  see  if  his  adversary  has  put  it  on  for  some  prior  or 
subsequefit  term. 

(Decided  February  18,  1892.) 

Appeal  by  the  defendant 'from  an  order  of  the  New 
York  county  special  term  denying  a  motion  for  a  new 
taxation  of  costs. 

The  facts  appear  in  the  opinion. 
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Ira  Leo  Bamberger^  for  defendants'  appellants. 
Henry  Stamtony  for  plaintiffs,  respondents. 

Patterson,  J. — In  December,  1891,  Mr.  Justice 
Andrews  granted  a  motion  allowing  the  plaintiffs  to 
serve  an  amended  complaint  on  payment  of  the 
defendants'  costs  and  disbursements  to  date,  to  be  taxed 
by  the  clerk.  On  presentation  of  the  bill  of  costs  the 
clerk  disallowed  a  trial  fee  of  $30  and  five  term  fees  of 
$10  each.  The  cause  had  not,  prior  to  February,  1891, 
been  reached  in  its  order  on  the  calendar,  but  was  awaiting 
its  turn.  An  application  was  made  to  the  court  to  review 
the  taxation  of  the  clerk,  and,  >after  hearing  the  parties, 
Mr.  Justice  Barrett  sustained  the  refusal  of  the  clerk 
to  allow  the  items  insisted  upon  by  the  defendants.  In 
this  he  was  clearly  right.  There  had  been  no  trial,  and 
consequently  a  trial  fee  was  not  taxable.  Studwell  v. 
Baxter,  33  HuUy  331.  As  to  the  five  term  fees,  there 
was  enough  before  the  court  to  show  that  the  case  was 
on  the  calendar  under  notice  of  trial  for  the  first  time 
in  February,  1891,  and  then  went  off  by  a  stipulation 
between  the  parties.  These  facts  are  shown  by  the 
affidavit  of  Mr.  Stanton,  which  very  materially  modifies 
what  was  sworn  to  by  Mr.  Levy  as  to  the  case  having 
been  duly  noticed  for  trial  for  previous  months,  and  it 
is  also  thus  made  to  appear  that  there  was  no  cor- 
respondence between  the  note  of  issue  filed  June  12, 
1889,  and  the  first  notice  of  trial  given  for  the  February 
term,  1891.  A  note  of  issue  not  having  been  filed  for  any 
month  for  which  the  cause  was  noticed  for  trial,  such 
notice  was  ineffectual,  and  the  cause  could  not  be  moved 
for  trial  because  of  its  service. 

While  but  one  notice  of  trial  is  required  to  be  served 
in  this  judicial  district,  it  is  the  service  of  that  notice  that 
calls  upon  the  party  to  ascertain  the  situation  of  his 
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cause  on  the  calendar;  and  when  he  receives  it  for  a 
specified  term  he  is  not  bound  to  look  back  upon  the 
calendar  to  see  if  his  adversary  has  put  it  on  for  some 
prior  or  subsequent  term.     Code  Civ,  Pro.  §  977. 

The  order  was  right,  and  must  be  affirmed,  with  $10 
costs  and  disbursements. 

Van  Bbunt,  P.  J.,  concurred. — O'Brien,  J.,  concurred 
in  result 


In  re  CITY  OF  MIDDLETOWN. 

SXTPBEME  COUBT,  SECOND  DePABTMENT,  GENERAL  TeRM; 

February,  1892. 
§46. 

Commisrioneri  to  lay  out  itreeU — when  not  disqualifled  heeause  reUtted 

to  OM  owning  properly  affected. 

One  appointed  a  commissioner  in  a  proceeding  to  lay  oat  streets  in  a 
city  pursuant  to  the  provisions  of  an  act  requiring  the  appoint- 
ment of  three  disinterested  freeholders  for  that  purpose  is  not 
disqualified  because  he  stands  in  the  relation  of  brother-in-law 
to  a  party  whose  interest  is  likely  to  be  affected,  without  proof 
of  some  direct  interest  of  his  own  in  the  affair  \X\. 

In  re  Dodge  &  8tephenson  Manufacturing  Co.  (77  K  7,  101)  fol- 
lowed C8J. 

Section  46  of  the  Code  of  Civil  Procedure  forbidding  a  judge  from 
sitting  or  taking  part  in  a  decision  of  any  case  or  matter  if  he  is 
related  by  consanguinity  or  affinity  to  any  party  to  the  contro- 
versy within  the  sixth  degree  does  not  apply  to  commissioners 
appointed  in  a  proceeding  to  open  and  lay  out  streets  solely  for 
the  purpose  of  looking  into  the  general  necessity  and  bearing  of 
the  street  extensions,  where  their  decision  is  subject  to  the  sub- 
sequent scrutiny  and  oversight  of  the  court  both  as  to  the 
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amount  of  damages  and  in  every  other  respect.  W   Said  provision 

of  the  Code  should  be  strictly  construed  M. 
In  re  City  of  MiddMown  (21  K  T.  Civ,  Pro.  201)  reversed. 
(Decided  Fdmtary  8,  1892.) 

Appeal  by  S.  Albert  Bull  and  Frank  D.  Toungblood, 
owners  of  lan^  to  be  taken  for  street  purposes  in  the 
city  of  Middletown,  from  an  order  made  in  a  proceeding 
to  open,  lay  out  and  extend  such  street  made  upon  a 
motion  of  Thomas  Neville,  an  owner  of  land  affected  by 
such  proceeding,  removing  Henry  M.  Wiggins,  one  of 
the  commissioners  appointed  in  said  proceeding. 

This  is  a  proceeding  brought  pursuant  to  the  provi- 
sion of  the  city  charter  of  the  city  of  Middletown 
(Laws  of  1888,  chap.  535,  tit,  6,  §§  5,  6,  7)  to  open,  lay 
out  and  extent  Ogden  Street  in  said  city.  Section  7  of 
that  act  provides  that :  "  Whenever  any  order  shall  be 
passed  by  the  common  couircil  directing  the  laying  out, 
extending,  making  or  widening  of  any  street,  alley, 
road,  lane  or  highway  in  said  city,  they  shall  apply  to 
the  county  court  of  Orange  county, ...  or  to  a  special 
term  of  the  supreme  court,  in  the  second  judicial 
district,  for  the  appointment  of  three  disinterested  free- 
holders, as  commissioners  to  estimate  and  assess  the 
expense  of  said  improvement,  and  the  value  of  each 
parcel  of  the  land  taken  for  the  same  and  the  damages 
sustained  by  any  person  or  persons  by  reason  of  such 
improvement,  and  the  amount  to  be  allowed  to  each 
person,  respectively,  and  also  to  ascertain  and  determine 
what  real  estate  will  be  benefited  by  such  improvement, 
and  to  apportion  and  assess  the  entire  cost  of  the  im- 
provement, with  the  expenses  thereof,  upon  the  several 
parcels  of  land  benefited  thereby,  in  proportion,  as  near 
as  may  be,  to  the  benefit  resulting  to  each." 

Under  this  provision  the  common  council  of  the  city 
of  Middletown  having  directed  the  opening,  laying  out 
and  extension  of  said  street,  the  couDty  court  of  Orange 
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county  appointed  three  commissionerSy  one  of  whom  was 
Henry  Wiggins,  the  commissioner  removed  by  the  order 
appealed  from.  The  commissioners  duly  qualified  and 
entered  upon  the  performance  of  their  duties,  and  while 
the  proceedings  before  them  were  pending  Thomas 
Neville,  an  owner  of  land  likely  to  be  affected  by  the 
proceedings,  made  the  motion  which  resulted  in  the 
order  appealed  from. 

Other  facts  appear  in  the  opinion. 

WiUiam  F.  O'iVeiK,  for  appellant. 

S.  S.  Goiodey,  for  Thomas  Neville,  respondent. 

Babnabd,  P.J. — This  is  an  appeal  from  an  order  of 
the  county  judge  of  Orange  county  removing  one  Henry 
W.  Wiggins  from  his  office  as  commissioner  in  the 
above-entitled  proceeding,  to  which  said  office  he  had 
previously  been  appointed  by  the  said  county  court,  fo? 
the  reason  that  Wiggins  was  a  brother-in-law  of  one 
A.  V.  Boak,  who  was  a  silent  partner  with  the  firm  of 
Bull  &  Youngblood  in  the  ownership  of  certain  lands 
affected,  or  likely  to  be  affected,  by  the  said  condemna- 
tion proceedings. 

The  appointment  of  Mr.  Wiggins  as  one  of  the  three 
commissioners  was  made  under  chapter.  535  of  the  Laws 
of  1888  (and  the  subsequent  amendments  there- 
[1]  to),  entitled  "An  act  to  incorporate  the  city  of 
Middletown,"  and  in  section  7  of  title  6  of  this 
act  the  appointment  of  three  disinterested  freeholders  is 
required.  No  further  qualification  is  demanded  of  the 
commissioners  except  that  they  shall  be  disinterested: 
and  we  are  of  the  opinion  that  the  county  judge  of  Orange 
county  erred  in  holding  that  section  46  of  the  Code  of 
Civil  Procedure  applies  to  commissioners  of  this  nature, 
or  that  by  reason  of  standing  in  the  relation  of  brother- 
in-law  to  a  party  whose  interest  is  likely  to  be  affected 
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a  commissioner  thereby  ceases  to  be  disinterested,  with- 
oat  proof  of  some  direct  interest  of  his  own  in  the  affair. 
In  re  Dodge  &  Stephenson  Manuf'g  Co,  (77  N.  Y, 
101)  the  learned  court,  in  its  opinion,  says :  ''  This  lan- 
guage does  not  seem  appropriate  to  such  a  case 
[2]     as  the  present,  but  rather  to  a  case  where  there 
are  parties  adverse  to  each  other,   or  at  least 
where  some  question  is  to  be  determined  between  two 
or  more '  parties ;  but,  passing  this  question,  it  is  very 
certain  that  to  exclude  a  judge  from  sitting  in  any  cause 
by  reason  of  kinship,  such  kinship  must  exist  between 
him  and  some  person  who  is  actually  a  party  to  the 
cause.     It  is  not  enough  that  he  is  related  to  some 
person  not  h  party  who  is  or  may  be  interested  in  it  or 
affected  by  his  order.     Interest  on  the  part  of  a  judge 
disqualifies  him  from  sitting,  but  interest  on  the  part  of 
a  relative  of  the  judge  does  not" 

We  are  furthermore  of  the  opinion  that  the  section 

of  the  Code  referred  to  does  not  include  commissioners 

among  and  along  with  judges  and  officers  exercis- 

[8]     ing  judicial  or    gt^o^judicial    functions.       This 

commission  was  solely  for  the  purpose  of  looking 

into  the  general  necessity  and  bearing  of  the  proposed 

street  extension,  and  their  decision  was  subject  to  the 

subsequent  scrutiny  and  oversight  of  the  court,  both  as 

to  the  amount  of  damages  and  in  every  other  respect 

This  provision  of  the  Code  needs  to  be  strictly 

14]     construed,  as  under  a  liberal  construction  it  could 

be  made  to  apply  to  almost  every  class  of  court 

appointees  or  elective  officers  of  towns  or  municipalities 

exercising    a    power    in    any  respect  resembling  the 

judicial.     People  v.   Wheeler,  21   N.   JT.  82;  Foot  v. 

Stiles,  57  Id.  399 ;  In  re  Southern  Boulevard,  3  Abb.  Pr. 

N.  8.  477 ;  People  v.  Mayor,  63  N.  Y.  291. 

The  order  appealed  from  should  therefore  be  re- 
versed, with  costs  and  disbursements  of  the  appeal. 


Dyekak  and  Pbatt,  JJ.,  concurred. 
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LAMMTNQ,  Bespondent,  v.  OALUSHA  et  oL,  Appel- 

LANT. 
SUPBEME  COUBT,  FUTH  DEPABTlCENTy  GeNEEAL  TeBM; 

Januaby,  1892. 
§§  483,  484. 

Pkadini^ — catue  of  aetian  for  nuisance  eannot  le  tmUed  with  cmue  qf 

action  for  damage$for  personal  injuriee — Beparoldy  itaUng 

and  numbering  causes  of  action, 

A  cause  of  action  to  restrain  and  recover  damages  for  a  nuisance 
consisting  of  the  unlawful  maintenance  and  operation  of  the 
defendant's  steam  railway  in  a  public  street  from  which  the 
plaintiff  has  suffered  special  and  peculiar  injuries  other  than  the 
public  at  large,  is  improperly  united  in  the  same  complunt  with 
a  cause  of  action  to  recover  damages  for  personal  injuries  re- 
ceived by  .the  plaintiff  by  the  negligent  operation  of  said  road 
on  a  particular  day.  The  negligent  act  of  running  a  train  on  a 
particular  trip  cannot  be  said  to  arise  out  of  the  same  transac- 
tion as  the  maintenance  of  the  nuisance  which  constitutes  the 
general  burden  of  the  complaint,  nor  is  it  connected  with  the 
same  subject  of  action. 

A  defendant  is  not  precluded  from  demurring  to  a  complaint  on  the 
ground  that  two  causes  of  action  are  improperly  united  therein 
because  said  causes  of  action  are  not  separated  or  stated  to  be 
independent  of  each  other  and  are  not  separately  numbered. 

Wiles  V.  Suydam  (64  N.  F.  173) ;  Goldberg  v.  Utley  (60  Id.  427) 
followed. 

CDecided  January,  1892.) 

Appeal  by  defendants  from  an  interlocutory  judg- 
ment of  the  Monroe  county  special  term  oyerruling  a 
demurrer  to  the  plaintiff's  complaint. 

The  facts  are  stated  in  the  opinion. 
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Cassius  C.  Davy,  for  defendant,  appellant. 
Henry  W,  Conklin,  for  plaintiff,  respondent. 

Macombeb,  J. — The  demurrer  is  placed  upon  the 
ground  that  it  appears  upon  the  face  of  the  complaint 
that  causes  of  action  have  been  improperly  united,  nam- 
ing four  particulars. 

The  plaintiff  is  the  owner  of  certain  lands  in  Ironde- 
quoit  lying  along  North  avenue,  which  extends  from  the 
city  of  Bochester  to  the  Bidge  road,  and  also  of  lands 
on  the  Bidge  road,  near  the  intersection  of  that  highway 
with  North  avenue,  particularly  described  in  the  com- 
plaint. These  premises  are  used  for  farming  purposes, 
raising  vegetables  and  fruits  for  market  in  the  city  of 
Bochester,  where  they  are  carried  by  wagon,  which 
makes  nearly  daily  trips  during  several  months,  and 
goes  two  or  three  times  a  week  during  the  remainder  of 
the  year.  The  plaintiff,  with  hjs  family,  also  goes  to  the 
city  of  Bochester  for  worship,  being  attendants  upon  a 
church  there.  The  usual  and  most  convenient  and 
natural  route  from  the  plaintiff's  dwelling,  which  is  near 
the  Bidge  road,  on  a  street  known  as  Garden  street,  as 
well  as  from  other  parts  of  the  plaintiffs  land,  to  and 
from  the  city  of  Bochester,  is  along  the  Bidge  road  and 
North  avenue  to  Bay  street,  which  is  within  the  city 
limits,  a  distance  of  about  two  miles.  Any  other  route 
is  circuitous,  and,  it  is  alleged,  is  inconvenient,  and  in- 
volves travelling  half  a  mile  further,  at  additional  delay, 
labor  and  expense. 

Thence  follow  allegations  showing  with  much  cir- 
cumstantiality that  the  defendants,  before  and  since  the 
first  day  of  July,  1887,  to  the  present  time,  have  habitu- 
ally interrupted  access  to  his  houses,  and  interfered  with 
the  use  of  a  sand  and  gravel  bed  on  his  premises,  and  the 
easy  marketing  of  his  crops,  by  the  unlawful  construc- 
tion and  operation  in  these  public  highways  of  a  rail- 
Voi*.  XXII.— a. 
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road  operated  by  steam  ;  that  plaintiff's  lands  extend  to 
the  centre  of  both  North  avenue  and  Ridge  road,  and 
that  the  defendants  have  wrongfully  and  unlawfully 
built  and  maintained  high  embankments  in  North 
avenue,  obstructing  the  naturril  drainage  of  the  road 
and  otherwise  obstructed  travel  thereon  and  on  the 
Ridge  road,  rendering  them  during  certain  seasons  of 
the  year  impassable  to  vehicles ;  that  said  embankments 
cause  the  drifting  and  accumulation  of  snow  so  that  the 
highway  cannot  be  travelled.  Suffice  it  to  say,  in  short, 
that  the  grievances  of  the  public,  as  well  as  the  plain- 
tiff's personal  grievances,  are  set  forth  in  much  detaiL 
The  complaint  also  contains  suitable  allegations  of  spe* 
cial  injuries  peculiar  to  the  plaintiff  alone,  other  than 
those  suffered  by  the  public  at  large. 

The  facts  of  this  case  are  summed  up  by  another 
clause  in  the  complaint,  but  to  the  same  legal  effect  It 
is  there  alleged  that  these  acts  of  the  defendants  consti- 
tute a  public  nuisance  and  are  a  special  injury  to  the 
plaintiff,  and  that,  inasmuch  as  he  has  no  adequate 
remedy  at  law,  he  comes  into  a  court  of  equity  and  asks 
for  damages  and  an  injunction  to  restrain  further  wrong- 
ful operations  of  the  railroad,  under  suitable  allegations 
averring  threats  and  intention  on  the  part  of  the  defend- 
ants to  continue  to  maintain  such  nuisance. 

Here  is,  clearly,  a  cause  of  action  set  forth  alleging 
the  existence  of  a  public  nuisance,  and  showing  that  the 
plaintiff  has  suffered  special  and  peculiar  damagea  other 
than  the  public  at  large.  If  these  allegations  are  estab 
lished  by  evidence  and  not  overcome  by  affirmative  de- 
fences,  the  plaintiff  would  be  entitled  to  some  reliel 
(Adams  v.  Popham,  76  N.  Y.  410). 

The  complaint,  as  above  epitomized,  is  a  unit  and 
contains  only  one  cause  of  action*  But  in  the  body 
thereof  there  are  other  allegations  which  certainly,  for 
the  purposes  above  mentioned,  have  no  place  there  with- 
out any  connection  with  the  statement  of  the  facts  above 
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mentioned,  but  without  being  separately  numbered,  it  is 
alleged  as  follows  :  ''  That  on  or  about  the  4th  day  of 
August,  1888,  plaintiff,  in  the  ordinary  prosecution  of  his 
said  business,  was  riding  along  said  North  avenue  in  his 
market  or  produce  wagon,  and  was  driving  his  own  horse 
attached  thereto  and  going  toward  the  north ;  that  said 
horse  was  a  quiet  and  well-trained  animal,  accustomed 
to  steam  railroads  and  cars,  and  that  plaintiff  was  driv- 
ing with  due  care;  that  plaintiff  had  reached  a  point 
about  midway  between  Norton  street  and  the  Ridge 
road;  that  thereupon  one  of  said  locomotive  engines 
and  train,  operated  by  steam,  approached  from  the  south 
running  at  a  high  rate  of  speed,  and  making  alarming 
noises  by  the  escape  of  steam  and  otherwise,  and  with- 
out abating  said  speed  or  noise  ran  past  plaintiff ;  that 
the  approach  of  said  train  greatly  frightened  said  horse, 
and  as  said  train  passed,  said  horse  got  beyond  plaintiff's 
control  and  turned  quickly,  overturning  said  wagdn,  and 
threw  plaintiff  violently  out  of  said  wagon  and  to  the 
ground ;  that  said  horse  in  his  fright  and  struggle  to 
escape  stepped  upon  plaintiff's  head,  shoulder  and  the 
lower  part  of  his  body,  wounding  and  bruising  plaintiff ; 
that  plaintiff,  as  the  result  of  said  injuries,  was  confined 
to  his  bed  for  two  weeks,  and  to  his  house  for  three 
weeks,  and  was  necessarily  under  medical  care  for  many 
weeks  thereafter  and  suffered  great  pain;  that  said 
plaintiff  has  never  recovered  from  said  injuries,  but  is 
still  subject  at  times  to  excruciating  pains  in  said  portions 
of  his  body,  and  never  since  said  injuries  has  he  been 
free  from  pain  occasioned  thereby ;  that  since  said  in* 
juries  plaintiff  has  never  been  able  to  read  or  engage  in 
mental  labor  except  for  a  few  moments  at  a  time,  with* 
out  bringing  on  a  dizziness  and  headache  sufficient  to 
compel  the  cessation  from  such  reading  and  menta] 
labor."  Thence  follow  allegations  that  theretofore  plain, 
tiff  was  an  unusually  robust  and  healthy  man,  capable 
of  doilig  hard  and  continuous  labor ;  that  such  injury 
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incapacitated  him  for  such  labor,  and  the  effects  of  the 
injuries  to  him  are  permanent  and  incurable. 

In  the  general  prayer  for  relief  it  is  stated  that  the 
injuries  which,  as  we  have  said,  would  give  him  a  cause 
of  action  to  restrain  the  continuance  of  the  nuisance,  are 
^*  in  addition  to  the  body  and  physical  injuries  already 
described." 

Here,  in  the  body  of  this  complaint,  as  it  seems  to  us, 
is  a  cause  of  action  for  personal  injuries  inflicted,  as  is 
alleged,  by  the  defendants  through  their  negligence  in 
the  management  of  their  locomotive  while  passing  along 
North  avenue,  and  without  fault  on  the  plaintiff's  part. 
This  has  no  material  bearing  upon  the  facts  as  present- 
ing the  cause  of  action  stated  for  relief  against  the  nui- 
sance. '  These  allegaticfns  might  be,  and  often  are,  true 
of  a  railroad  whose  right  to  operate  its  trains  is  unques- 
tioned, but  which  is  liable  only  for  the  negligent  use 
thereof.  It  appears  to  us  that  in  this  respect  there  has 
been  a  misjoinder  of  causes  of  action ;  namely,  one  for 
the  relief  from  a  nuisance  where  the  plaintiff  has  suffered 
special  damages  by  reason  of  the  continued  unlawful 
use  of  the.  highways,  and  the  other  a  cause  of  action 
which  rests  upon  allegations  only  of  negligence  in  the 
operation  of  a  particular  train  at  a  given  time,  to  the 
damage  of  the  plaintiff,  when  he  was  without  fault. 

Sub-division  9  of  section  484  of  the  Code  of  Civil 
Procedure  is  pressed  upon  our  attention, 'where  it  is 
provided  that  there  may  be  united  in  the  same  com- 
plaint claims  arising  out  of  the  same  transaction,  or 
transactions  connected  with  the  same  subject  of  action. 
But  this  negligent  act  of  running  a  train  on  a  particular 
trip  cannot  be  said  to  arise  out  of  the  same  transac- 
tion which  constitutes  the  general  burden  of  the  com- 
plaint, nor  is  it  connected  with  the  same  subject  of 
action.  The  one  cause  of  action  is  founded  upon  the 
maintenance  of  a  nuisance,  and  the  other  for  negligently 
operating  a  train  on  a  particular  occasion. 
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We  oonclnde,  therefore,  that  the  demurrer  was  prop- 
erly  interposed,  upon  the  grotmd  that  there  were 
attempted  to  be  joined  in  the  complaint  two  causes  of 
action,  one  for  the  relief  against  a  continuing  nuisance, 
and  the  other  for  personal  injuries  received  through  the 
negligence  of  the  defendants,  happening  without  fault  of 
the  plaintiff,  and  we  are  of  the  opinion  that  these  causes 
of  action  cannot  be  united  in  the  same  complaint. 

These  two  causes  of  action  are  not  separated,  or 
stated  to  be  independent  of  each  other,  and  they  are  not 
separately  numbered.  But,  under  the  decisions  of 
Wiles  V.  Suydam  (64  N.Y.  173),  and  Goldberg  -y.^Utley 
(60  Id.  427),  the  failure  of  the  plaintiff  to  state  them 
separately  and  to  number  them  does  not  preclude  the 
defendant  from  interposing  his  demurrer  upon  the 
ground  named,  and  the  latter  is  not  left  to  his  remedy  of 
making  a  motion  to  compel  the  plaintiff  to  separate  the 
causes  of  action  and  to  separately  number  them. 

For  these  reasons,  we  think  the  interlocutory  judg- 
ment appealed  from  should  be  reversed. 

• 

D WIGHT,  P.J.  9  and  Lewis,  J.,  concurred. 


s. 
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LENNON  V.  SMITH  ei  dl. 

N.  Y.  CouBT  OF  Common  Pleas,  Special  Teem  ; 

Mabch,  1892. 

§  1011. 

BeferenM — when  new  triai  mutt  he  had  htfore  referee  after  reoermU  qf 

fifrmer  judgment. 

A  stipulation  made  in  open  court  has  the  same  force  and  effect  as  if 
made  in  writing. 

Where  an  action  has  been  referred  for  hearing  and  determination 
upon  a  stipulation,  and  the  judgment  of  the  referee  is  reversed 
upon  appeal  and  a  new  trial  ordered  without  any  provision  in 
the  judgment  of  reversal  as  to  how  the  new  trials  hall  be  had,  a 
new  referee  must  be  appointed  and  a  new  trial  had  before  him, 
unless  the  stipulation  under  which  the  refenoe  was  originally 
ordered  especially  provides  otherwise. 

A  stipulation  to  refer,  once  given,  remains  operative,  so  far  as  pre- 
scribing the  mode  of  trial  is  concerned,  until  the  cause  is  finally 
disposed  of,  and  binds  the  parties  to  trial  by  referee  instead  of 
by  court  or  jury. 

It  eeems  that  where  a  reference  is  ordered  othervrise  than  upon  stip- 
ulation and  the  judgment  of  the  referee  is  reversed  upon  appeal 
without  direction  as  to  bow  a  new  trial  shall  be  had,  it  is  proper 
practice  to  appoint  a  new  referee  in  case  the  reversal  was  upon 
a  question  of  fact,  but  that  the  new  trial  may  be  had  before  the 
same  referee  if  the  reversal  was  upon  a  question  of  law. 

(Decided  March,  1893.) 

Motion  by  tiie  plaintiff  to  place  this  cause  upon  the 
equity  calendar  of  this  court  for  trial. 

The  facts  are  stated  in  the  opinion. 
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Edward  T.  Wood  {Isaac  Kugdma%  attorney),  for  plain- 
tiff and  motion. 


Matthews  <&  Smithy  for  def endants,  opposed. 

GiEOERiCH^  J. — This  action  was  brought  to  foreclose 
a  mechanic's  lien,  and  by  consent  of  the  parties  in  open 
court  it  was  sent  to  a  referee  for  triaL  l?he  cause  was 
tried  before  the  referee  agreed  upon,  who  reported  in 
favor  of  the  defendant  Smith,  and  judgment  was  entered 
in  her  favor.  The  plaintiff  appealed  from  that  judgment, 
and  the  general  term  affirmed  it.  An  appeal  from  the 
judgment  entered  upon  the  order  affirming  the  judg- 
ment entered  on  the  report  of  the  referee  was  then  taken 
to  the  court  of  appeals,  and  the  judgment  was  reversed 
and  a  new  trial  ordered,  without  specification  or  reser- 
vation as  to  the  mode  of  trial. 

The  plaintiff  now  moves  to  place  the  cause  upon  the 
equity  calendar  of  this  court  for  trial,  and  this  raises 
the  question  whether  the  simple  reversal  of  the  judg- 
ment on  the  report  of  a  referee  operates  to  vacate  the 
order  of  reference.  In  Catlin  v.  Adirondack  Co.  (19 
Huuy  389,  aff*d  81  N,  T.  379),  which  arose  prior  to  the 
amendment  of  1879  to  section  1011  of  the  Code  of 
Civil  Procedure,  it  was  held  that  it  stands,  unless  pro- 
vision is  made  to  the  contrary  or  the  order  is  vacated 
upon  motion  by  the  court  at  special  term.  But  section 
1011  of  the  Code  of  Civil  Procedure,  as  amended,  pro- 
vides that  where  the  referee  was  appointed  by  consent, 
and  a  new  trial  is  granted,  the  court  must  appoint  an- 
other referee,  unless  the  stipulation  expressly  provides 
otherwise  (Carter  v.  Wallace,  3  How.  Pr,  N.  S.  354). 

In  the  case  at  bar  the  consent  to  refer  was  made  in 
open  court,  and  it,  therefore,  has  the  same  force  and 
effect  as  if  made  in  writing  (Waterman  v.  Waterman,  37 
How.  Pr.  36 ;  Leacroft  v.  Fowler,  7  Id.  259 ;  Keaton  v. 
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Ulster  Plank  Road  Co.,  7  Id.  41;  2^  Rvmaey'a  Prac. 
342).* 

It  is  not  claimed  that  the  stipulation  made  between 
the  parties  and  embodied  in  the  order  of  reference  con- 
tains any  provision  that  the  court  shall  not  appoint  an- 
other referee  in  case  a  new  trial  is  granted,  and  if  the 
aforesaid  provisions  of  the  Code  are  applicable  to  this 
case,  and  I  assume  that  they  do  apply,  it  follows  that  a 
new  referee  must  be  appointed  upon  application  by 
either  of  the  parties  to  the  suit. 

Previous  to  the  amendment  of  the  section  of  the  Code 
above  cited,  it  was  and  still  is  regarded  as  the  established 
practice  whenever  the  judgment  is  reversed  on  a  ques- 
tion of  fact  upon  which  a  referee  has  once  passed,  to 
grant  a  motion  to  send  the  retrial  to  a  new  referee  {Rum- 
sey'a  Prac.  383 ;  Catlin  v.  Adirondack  Co.,  19  Hun^  389), 
and  if  the  judgment  of  the  referee  is  reversed  on  a  ques- 
tion of  law,  it  is  not  necessarily  a  ground  for  sending  the 
case  to  a  new  referee  upon  a  new  trial  (Billings  v,  Yand- 
erbeck,  15  How,  295),  except  where  the  reference  is  by 
consent,  although  it  is  usual  in  such  case  to  direct  that 
the  new  trial  be  had  before  another  referee,  and  that 
seems  to  be  the  better  practice  (2  Bumsey'a  Prac.  383 ; 
Schermerhom  v.  Van  Alen,  13  How.  82). 

The  judgment  of  the  referee,  it  seems,  was  reversed 
on  a  question  of  fact  as  well  as  of  law,  and  if  these  rules 
of  practice  were  followed  this  cause  would  be  sent  to 
a  new  referee  for  retrial,  even  though  the  original  refer- 
ence were  treated  as  one  not  on  consent  But,  under 
the  authorities  above  cited,  I  am  of  opinion  that  the 
consent,  given  in  open  court  and  embodied  in  the  origi- 
nal order,  must  be  construed  as  the  equivalent  of  a 
written  stipulation  to  refer  within  the  meaning  of  section 
1011  of  the  Code.     Considering  the  phraseology  of  such 

*  See  Qeneral  Rules  of  Practice,  Rule  11,  in  regard  to  stipulations 
not  made  in  open  court. 
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section  as  a  whole,  the  intention  is  manifest  that  a  stip- 
ulation to  refer,  once  given,  shall  remain  operative,  so 
far  as  prescribing  the  mode  of  trial  is  concerned,  until 
the  cause  is  finally  disposed  of.  It  binds  the  parties  to 
ti'ial  by  referee  instead  of  by  the  court  or  a  jury.  This 
is  clear  from  the  direction  that  the  court  must  appoint 
another  referee  in  the  event  of  the  ordering  of  a  new 
trial  of  an  action  which  had  been  tried  by  the  referee 
originally  named. 

For  the  reasons  above  stated,  the  motion  will,  there- 
fore, be  denied,  but  without  costs,  and  without  prejudice 
to  any  motion  to  be  made  by  either  of  the  parties  for  the 
appointment  of  another  referee. 


EOWLAND,  Appellant,  v.  MILLER,  et  aZ.,  Respondent. 

SUPEBIOB  COUBT  OF  THE  CiTY  OF  NeW  ToRK,  GENERAL 

Term;  February,  1892. 
§§  488,  531,  546, 151L 

Pleading — eomplaint  in  cietian/or  ejectment  uoJien  iMvfficient. 

Where  in  an  action  for  ejectment  what  purports  to  be  the  description 
of  the  property  sought  to  be  recovered  was  the  description  of 
a  straight  line  and  nothing  else, — Edd^  that,  as  it  is  impossible 
to  deliver  possession  of  a  straight  line,  the  complaint  did  not 
set  forth  facts  sufficient  to  constitute  a  cause  of  action;  that,  as 
it  described  no  property  at  all,  there  was  nothing  of  which  a  bill 
of  particulars  could  be  given,  and  nothing  to  be  made  more 
definite  and  certain  on  motion. 

(Decided  F^miary,  1892.) 

Appeal  by  the  plaintiff  from  an  order  of  special  term 
sustaining  a  demurrer  to  the  complaint  herein  on  the 
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ground  that  it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

The  facts  are  stated  in  the  opinion. 

Lockwood  &  HiUy  for  plaintiffs,  appellant. 

BurriUy  Zdbriskte  dt  BurriUy  for  defendants,  respond- 
ent. ^ 

GiLDEBSLEETE,  J. — This  is  an  action  for  ejectment. 
The  description  of  the  property  in  suit  is  set  forth  in 
the  complaint  as  follows :  "  Commencing  at  a  point  in 
the  easterly  line  of  said  premises,  three  and  one-eighth 
inches  southerly  from  the  northerly  line  of  said  premises ; 
and  running  thence  westerly,  to  a  point  distant  one  and 
one-eighth  inches  southerly  from  a  point  in  the  said 
northerly  line  of  said  premises,  distant  nineteen  feet 
westerly  from  the  easterly  line  thereof." 

This  is  a  description  of  a  straight  line,  and  nothing 
else. 

Section  1511  of  the  Cod^  of  Civil  Procedure  provides 
that  "  the  complaint  must  describe  the  property  claimed 
with  common  certainty,  by  setting  forth  the  name  of  the 
township  or  tract,  and  the  number  of  the  lot,  if  there  is 
any,  or  in  some  other  appropriate  manner ;  so  that,  from 
the  description,  possession  of  the  property  claimed  may 
be  delivered  where  the  plaintiff  is  entitled  thereto." 

As  it  is  impossible  to  deliver  possession  of  a  straight 
line,  the  complaint  clearly  does  not  set  forth  facts  suffi- 
cient to  constitute  a  cause  of  action ;  and,  therefore,  the 
demurrer  must  be  sustained  (Code,  Civ.  Pro.  §  488). 

The  complaint  does  not  describe  any  property  at  all, 
and  there  is,  therefore,  nothing  of  which  a  bill  of  partic- 
ulars can  be  given  and  nothing  to  be  made  more  definite 
and  certain  by  motion,  under  section  546.  of  the  Code. 
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It  consequently  follows  that  defendants'  proper  course 
was  to  demur.     (See  Budd  v.  Bingham,  18  Barb.  494.) 

The  judgment  and  order  appealed  from  are  affirmed^ 
with  costs. 

Sedgwick,  G.J.,  and  Dugbo,  J.,  concurred. 


SMITH,  AS  ExECUTOB,  ETC.,  Eespondent,  v.  EENTZ,  Ap* 

PELLANT. 

CouBT  OF  Appeals  ;  Febbuary,  1892. 
§§  870  et  seg. 

Bocumentary  widence — when  production  of  tooJa  purmant  to  notice  doH 
not  make  it  nseeua/ry  to  introduce  them  in  evidence. 

Where  upon  the  ezaminaticm  of  the  plaintiff  as  a  party  before  trial 
the  defendant  had  given  the  plaintiff  notice  to  produce  books 
of  his  testator,  and  he  had  done  so,  and  they  were  inspected  by 
the  defendant's  counsel,  but  were  not  used  upon  the  examina- 
tion, nor  were  any  questions  asked  founded  upon  the  entries 
therein, — Held,  that  it  was  error  to  receive  them  in  evidence 
upon  the  trial  of  the  action  because  they  were  so  produced,  [l-io] 

Carradine  «.  Hotchkiss  (120  N.  T.  608)  C^l;  Kenny  v.  Clarkson 
(1  Johns,  885)[6];  Sayer  v.  Kitchen  (1  Eep,  209)[«];  Withers  v. 
Gillespy  (7  8er.  d  B.  [Pa.]  10)[8];  Austin  t?.  Thomson  (45  K  K 
118)[8]  followed;  Calvert  v.  Flower  (7  Car.  d  P.  886)[7];  Clark 
t^.  Fletcher  (1  Allen  [Mass.],  53)W;  Blake  v.  Russ  (68  Jfe. 
860)10];  Randall  v.  Chesapeake  Co.  (1  Bar.  [Del]  284)m  not  fol- 
lowed; Lawrence  v.  Van  Home  (1  Cai.  276)  distinguished.  C^i^] 

A  party  calling  for  books  aud  papers  is  not  compelled  to  put  them 
in  evidence  merely  because  he  has  called  for  and  inspected 
them,  but  it.  seems  that  if  the  party  having  them  fails  to  produce 
them  or  refuses  to  permit  inspection,  he  who  demanded  their 
production  may  give  secondary  evidence  of  their  contents, 
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which  the  party  haying  the  books  cannot  answer  by  producing 
them.[i<^ 

Rule  that  the  books  of  a  tradesman  or  other  person  engaged  in 
business  containing  items  of  accounts,  kept  in  the  ordinary 
course  of  book  accounts,  are  admissible  in  evidence  in  favor  of 
the  person  keeping  them  against  the  party  against  whom  the 
charges  are  made,  after  certain  preliminary  facts  are  shown,  has 
no  application  to  the  case  of  books  or  entries  relating  to  cash 
items  or  dealings  between  the  parties. [i^i 8] 

Volbourd  «.  Thayer  (Id  Johns.  461)  followed  [18];  Smith  v.  Rentz 
(60  Bun,  85)  reversed.  [i«] 

(Decided  February,  1892.) 

Appeal  by  the  defendant  from  a  judgment  of  the 
general  term  of  the  supreme  court  in  the  first  department 
affirming  a  judgment  entered  upon  the  decision  of  a 
referee.     The  facts  are  stated  in  the  opinion. 

Leopold  LeOf  for  defendant,  appellant 

H.  B.  (Jlosson,  for  plaintiff,  respondent. 

Andrews,  J. — This  action  was  brought  to  recover 
moneys  advanced  and  paid  out  by  the  plaintiff's  testator 
for  the  defendant  The  complaint  alleges  that  from 
1882  to  1887  the  testator  was  the  banker  and  general 
business  agent  for  the  defendant,  and  that  during  said 
years  the  defendant,  from  time  to  time,  deposited  moneys 
with  the  testator,  and  the  latter,  as  requested  by  the 
defendant,  from  her  funds  in  his  hands,  and,  when  these 
were  insufficient,  from  his  own,  paid  her  different  sums 
in  cash  and  also  paid  taxes  and  tradesmen's  bills  for 
which  she  was  liable,  and  that  there  was  a  balance  due 
the  testator  on  account  of  such  payment  of  $3744.75, 
which  the  plaintiff  claimed  to  recover. 

The  answer  contained  a  general  denial  and  inter- 
posed special  defences.  On  the  trial  before  a  referee 
the  plaintiff  offered  in  evidence  the  ledger  kept  by  the 
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testator  containing  the  items  of  the  alleged  account.  It 
was  admitted  against  the  objection  of  the  defendant. 

Evidence  was  given  on  the  part  of  the  plaintiff  inde- 
pendently of  the  ledger,  tending  to  establish  many  of 
the  items  of  the  Q>ccount,.but  a  considerable  number  of 
the  items  for  which  a  recovery  was  had  are  supported 
by  the  ledger  alone.  If  the  ledger  was  improperly  ad- 
mitted in  evidence,  the  judgment  must  be  reversed.  It 
was  admitted  not  only  to  establish  the  items,  of  which 
there  was  no  other  proof,  but  its  admission  may  have 
influenced  the  referee  in  passing  upon  the  items  of  the 
account  of  which  it  was  not  the  sole  evidence. 

The  referee  admitted  the  ledger  on  the  ground  that 

the    defendant   had    under  the   Oode    examined 

[1]     the  plaintiff  before  trial,  and  in  that  proceeding 

had  given  notice  to  the  plaintiff  to  produce  the 

books  of  the  testator,  and  that  upon  si^ch  notice  the 

plaintiff  produced  certain  books  of  the  decedent,  among 

which  was  the  ledger  containing  his  account  with  the 

defendant,    which    was   inspected    by   the   defendant's 

counseL 

The  referee  held  that  the  ledger  was  thereby  made 
evidence  for  the  plaintiff. 

The  ledger  was  not  used  on  the  examination,  nor 
were  any  questions  asked  founded  upon  the  entries 
therein. 

A  similar  question  was  before  the  second  division  of 
this  court,  in  Carradine  v.  Hotchkiss  (120  N.  Y.  608). 
There  the  plaintiff,  on  the  request  of  the  defend- 
er] ant's  counsel  made  on  the  trial,  produced  a  letter 
and  delivered  it  to  the  latter,  who  read  it,  but  did 
not  offer  it  in  evidence.  Thereupon,  on  demand  of  the 
plaintiff's  counsel,  the  court  directed  the  defendant's 
counsel  to  put  it  in  evidence,  and  in  obedience  to  such 
direction,  to  which  the  defendant's  counsel  excepted,  the 
letter  was  read  to  the  jury. 

When  the.  case  came  to  this  court  on  appeal  by  the 


30  CIVIL  PROCEDURE  REPORTS. 

Smith  «.  Reatz. 

defendant,  this  ruling  was  challenged  as  erroneous.    The 
court  so  decided,  Haight,  J.,  saying:  "Whatever  may 
have  been  the  ancient  rule  in  England  upon  the  subject, 
we  do  not  understand  that  the  ruling  of  the  court  can 
be  sustained  under  any  rule  now  existing  in  England  or 
in  this  state."    But  the  court  being  of  opinion  that  the 
letter  did  not  prejudice  the  defendant,  affirmed  the  judg- 
ment.    It  is  claimed  that  the  decision  upon  the  point  of 
the   admissibility  of  the   latter  was  unnecessary,  and 
therefore  is  not  binding.     The  question  was  properly 
raised  and  was  decided.     Its  decision  naturally  preceded 
the  decision  of  the  subsequent  question,  and  the  declara- 
tion of  the  court  was  not  obiter, 
,   We  think,  moreover  that  the  decision  in  the  case 
accords  with  the  view  which  has  prevailed  in  the 
[S]     courts  of  this  state  and  the  practice  of  the  pro- 
fession. 

In  Lawrence  v.  Van  Home  (1  Caines,  276)  the 
[4]     defendant  gave  notice  to  the  plaintiff  to  produce  on 
the  trial  a  certain  letter,  which  the  plaintiff  refused 
to  do  unless  the  defendant  would  engage  to  read  it  in 
evidence.     The  defendant  claimed  the  right  to  inspect 
the  letter  before  deciding  whether  he  would  read  it  in 
evidence.     The  judge  ruled  that  inspection  could  not  be 
demanded  except  on  the  terms  which  the  plaintiff  im* 
posed.     On  appeal  one  of  the  judges  was  of  the  opinion 
that  the  ruling  was  right  and  that  the  court  could  not 
compel  the  production  of  a  paper  for  inspection  only. 
But  the  question  was  not  decided. 
[6]  In  Kenny  v.  Clarkson  (1  Johns.  385),  Spencer, 

J.,  said :  "  I  must  not  be  understood  as  sanctioning 
the  course  adopted  at  the  trial  in  admitting  the  paper 
to  be  read  without  proof,  because  notice  had  been  given 
to  produce  it  and  it  had  been  called  for  and  perused. 
The  case  of  Lawrence  v.  Van  Home  (1  Caines,  276)  set- 
tles nothing,  the  then  chief  justice  expressing  no  decided 
opinion  on  the  question,  and  the  rest  of  the  court  were 
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equally  divided.  It  appears  to  me  that  the  notice  to 
produce  a  paper  and  calling  for  its  inspection  ought  to 
be  considered  as  analogous  to  a  bill  for  discovery,  where 
most  certainly  the  answer  is  not -evidence  but  for  the 
adverse  party.  I  think  it  is  our  duty  to  adopt  such  a 
course  as  will  not  needlessly  drive  parties  into  equity 
for  discovery." 

The  doctrine  announced  by  Judge  Spencer  has,  so  far 
as  our  reports  show,  been  acquiesced  in  by  the  courts 
and  the  bar  of  the  state  without  question  until  a  recent 
period. 
[6]  The  English  rule  has  not  been  uniform.    Lord 

Kenyon,  in  Sayer  v.  Kitchen  (1  Esp.  209),  held 
thai  production  of  a  paper  on  notice  did  not  make  it  evi- 
dence.   The  rule  seems  to  have  been  held  other- 
Cn     wise  by  Lord  Denman,  in  Calvert  v.  Flower  (7  Car. 
<&  P.  386),  and  in  two  or  three  other  nisi  priua 
<;ases,  but  without  any  special  examination.^ 

The  courts  of  Pennsylvania  and  New  Hampshire  held 
the  view  that  production  and  inspection  alone  do  not 
make  the  paper  evidence  (Withers  v.  Gillespy,  7 
[8]     8er.  (&  Raw,  10;  Austin  v.  Thomson,  45  N.  H. 
113).    Gibson,  J.,  in  Withers  v.  Gillespy,  referring 
to  the  practice  on  bills  of  discovery,  says:  "The  rea- 
sons drawn  from  analogy  render  the  argument  almost 
insuperable."    The  New  Hampshire  case  was  decided 
upon   an   elaborate   examination   of   the  English  and 
American  authorities  and  contains  the  most  thorough 
opinion  on  the  question  to  be  found  in  the  books. 

The  courts  of  Massachusetts,  Maine,  and  Delaware 

seem  to  have  followed  the  supposed  English  rule  on  the 

subject.    It  was  said  in  the  earliest  case  in  Mas- 

m     sachusetts  on  the  subject  (Com.  v,  Davidson,  1 

Cuah  33)  that  it  was  a  mooted  point  whether 


*  See  Whaiam  v.  Routledge  (6  E»p,  285).  holding  that  a  paper  pro- 
educed  pursuant  to  notice  and  examined  becomes  evidence. 
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calling  for  the  books  of  the  opposite  party  and  inspect- 
ing them,  and  doing  nothing  more,  makes  the  books  evi- 
dence ;  but  in  Clark  v.  Fletcher  (1  AUen^  53)  the  point 
was  decided.  In  Maine  (Blake  v.  Buss,  33  Me.  360)  the 
question  was  decided  without  assigning  any  reasons,  and 
the  ruling  in  the  Delaware  case  (Bandall  v.  Chesapeake 
Co.,  1  3ar.  284)  was  made  on  the  trial,  and,  so  far  as 
appears,  without  any  examination. 

The  authorities  on  the  question  are  divided ;  but  we 
perceive  no  reason  for  departing  from  the  rule  as 
[10]  understood  in  this  state.  The  claim  that  it  gives 
the  party  calling  for  a  paper  an  unfair  advantage 
if  he  may  inspect  it  and  then  decline  to  put  it  in  evidence, 
seems  to  us  rather  specious  than  sound.  The  same 
objection  would  lie  in  case  of  bills  for  discovery,  but  it 
was  the  settled  rule  that  an  answer,  though  under  oath, 
was  evidence  only  for  the  party  who  obtained  it  The 
party  who  has  in  his  possession  books  or  papers  which 
may  be  material  to  the  case  of  his  opponent  has  no 
moral  right  to  conceal  them  from  his  adversary.  If  on 
inspection  the  party  calling  for  them  finds  nothing  to 
his  advantage,  his  omission  to  put  them  in  evidence  does 
not  prevent  the  party  producing  them  from  proving  and 
introducing  them  in  evidence  if  they  are  competent 
against  the  other  party. 

The  party  calling  for  books  and  papers  would  be 
subjected  to  great  hazard  if  an  inspection  merely,  with- 
out more,  would  make  them  evidence  in  the  case. 

That  rule  tends  rather  to  the  suppression  than  the 
ascertainment  of  truth,  and  the  opposite  rule  is,  as  it 
seems  to  us,  better  calculated  to  promote  the  ends  of 
justice.  The  production  of  books  and  papers  on  notice 
is  the  voluntary  act  of  the  party.  If  he  refuses,  it  may, 
as  is  claimed,  authorize  the  other  party  to  give  secondary 
evidence  of  their  contents,  which  the  party  having  pos- 
session cannot  then  answer  by  producing  them.  But  if 
they  contain  facts  favorable  to  the  other  side,  they  ought 
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to  be  disclosed;  and  if  production  is  refused,  the  party 
refusing  may  justly  incur  the  danger  of  having  second- 
ary proof  given  of  their  contents. 

The  claim  is  also  made  that  the  books  were  compe- 
tent as  original  evidence  of  the  entries  under  the 
[11]     rule  making  books  of  account    in  certain  cases 
evidence  in  favor  of  the  party  keeping  them.    We 
think  there  is  no  foundation  for  this  contention. 

The  rule  which  prevails  in  this  state  (adopted,  it  is 
said,  from  the  law  of  Holland),  that  the  books  of 
[IS]    a  tradesman  or  other  person  engaged  in  business, 
containing  items  of  account,  kept  in  the  ordinary 
•ourse  of  book  accounts,  are  admissible  in  favor  of  the 
person  keeping  them  against  the  party  against  whom  the 
charges  are  made  after  certain  preliminary  facts  are 
shown,  has  no  application  to  the  case  of  books  or  entries 
relating  to  cash  items  or  dealings  between  the  parties. 
This  qualification  of  the  rule  was  recognized  in  the 
earliest  decisions  in  this  state,  and  has  been  main- 
[18]     tained  by  the  courts  with    general    uniformity 
(Vosburgh  v.  Thayer,  12  Johns.  461).*    It  stands 
upon  clear  reason.    The  rule  admitting  account-booka 
of  a  pariy  in  his  own   favor  in    any  case  was  a  de- 
parture from  the  ordinary  rules  of  evidence.     It  was 
founded  upon  a  supposed  necessity,  and  was  intended 
for  cases  of  small  traders  who  kept  no  clerks,  and  was 
confined  to  transactions  in  the  ordinary  course  of  buying 
and  selling  or  the  rendition  of  services.     In  these  cases 
some  protection  against  fraudulent  entries  is  afforded  in 
the  publicity  which  to  a  greater  or  less  extent  attends 
the  manual  transfer  of  tangible  articles  of  property  or 
the  rendition  of  services,  and  the  knowledge  which  third 
persons  may  have  of  the  transactions  to  which  the  entries 
relate. 

But  the  same  necessity  does  not  exist  in  respect  to 
cash  transactions.    They  are  usually  evidenced  by  notes, 

*8ee  also  Case  «.  Potter,  8  JoKm,  211;  Low  v.  Payne,  4  JV.  Z  247. 
Vol.  XXn.— 8. 
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or  writings  or  vouchers  in  the  hands  of  the  party  paying 
or  advancing  the  money. 

Moreover,  entries  of  cash  transactions  could  be  fabric 
cated  with  much  greater  safety  and  with  less  chance  of 
the  fraud  being  discovered  than  entries  of  goods  sold  and 
delivered,  or  of  services  rendered. 

It  would  be  unwise  to  extend  the  operation  of  the  rule 
admitting  a  party's  books  in  evidence  beyond  its  present 
limits,  as  would  be  the  case,  we  think,  if  books  contain- 
ing cash  dealings  were  held  to  be  competent. 

Parties  are  now  competent  witnesses  in  their  own 

behalf.    A  resort  to  books  of  account  is  thereby  rendered 

unnecessary  in  the  majority  of  cases.  ^ 

We  think  the  ledger  was  erroneously  admit- 

[14]     ted  in  evidence,  and  the  judgment  below  should, 

therefore,  be  reversed  and  a  new  trial  ordered. 

All  concurred  except  Maynabd,  J.,  taking  no  pari 


KAFiMPFEB>  BBSPONDEirr,  v.  GOBMAN,  as  Shebiff, 

BTO.,  ApPRT,T«ANT.       . 

SUPBEME  OouBT,  FiBST  Depabtbcent,  Gense/ll  Tbbm; 

Febbuabt,  1892. 

§§887  6^967. 

Oommmon — ioken  open  not  ffrantecL 

An  open  commission  should  not  be  granted  except  under  exceed- 
ingly peculiar  drcumsfcanoes,  as  by  such  conunission  frequently 
the  place  of  trial  is  virtually  transferred  to  a  foreign  jurisdic' 
tion. 
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In  an  action  for  trespass  committed  within  this  state,  the  defendant 
will  not  be  permitted  to  examine  witnesses  without  the  state 
orally  simply  because  the  witnesses  proposed  to  be  examined  are 
hostile  to  him. 

Parker  «.  Lythgoe  (18  i^.  Y,  8upp,  949)  distinguished. 

{Decided  Fdmiafry  18,  1892.) 

Appeal  by  the  defendant  from  an  order  of  the  New 
York  county  special  term  in  so  far  as  it  denied  a  motion 
for  an  open  commission. 

The  facts  are  stated  in  the  opinion. 

Abraham  L,  Jaxxiba  (  W.  L.  StiUinga,  attorney),  for  de- 
fendant, appellant. 

Benno  LoetJby,  for  plaintiff,  respondent. 

Van  Bbtjnt,  P.J. — It  is  apparent  that  an  open  com- 
mission should  not  be  granted  except  under  exceedingly 
peculiar  circumstances,  because,  by  such  a  commission, 
frequently  the  place  of  trial  is  virtually  transferred  to  a 
foreign  jurisdiction. 

The  papers  in  this  case  present  no  special  reasons 
for  the  granting  of  such  extraordinary  relief,  except  the 
fact  that  the  witnesses  proposed  to  be  examined  are  hos- 
tile to  the  defendant,  and  that,  therefore,  it  is  necessary 
to  examine  them  orally. 

Where  a  party  is  called  upon  to  justify  against  a 
trespass  committed  within  this  state,  we  do  not  think 
that  the  plaintiff  should  be  required  to  attend  by  coun- 
sel the  taking  of  testimony  in  another  state,  and  that 
the  ordinary  means  of  taking  the  testimony  of  witnesses 
should  be  resorted  to,  and  not  an  open  commission. 

The  case  of  Parker  v.  Lithgoe  (13  N.  T.  Supp.  949) 
is  cited  as  an  authority  to  support  the  application  in 
question.  Upon  an  examination  of  that  case,  it  will  be 
seen  ihat  it  is  no  authority  whatever  for  the  contention 
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of  the  defendant.  It  is  simply  in  harmony  with  the 
cases  of  Clayton  v.  Tarrington  (16  Abb.  Ft.  273)  and  An- 
derson V.  West  (9  .466.  Pr.  N.  S.  209). 

In  the  case  of  Parker  v.  Lithgoe  a  commission  had 
been  ordered,  and  an  appeal  taken  from  the  order  grant 
ing  the  commission.  The  court  was  of  opinion  that  the 
commission  should  issue  ;  but  they  gave  the  right  to  the 
opposite  party,  if  they  desired,  to  have  an  open  commis- 
sion, in  order  that  they  might  produce  such  witnesses  as 
they  chose,  and  examine  them  orally.  If  they  did  not 
desire  an  open  commission,  they  were  under  no  necessity 
to  accept  it ;  and,  if  the  respondents  did  not  desire  that 
the  defendants  should  have  this  privilege,  then  the  ap- 
pellants could  not  get  it,  unless  they  persisted  in  their 
motion  for  a  commission. 

In  the  other  cases  cited,  leave  was  given  to  cross- 
examine  witnesses  orally  where  a  commission  had  been 
issi^d,  and  that  was  all. 

It  will  thus  be  seen  that  the  question  as  to  the  oral 
examination  of  witnesses  has  in  all  cases  depended  upon 
the  desire  of  the  party  moved  against ;  and  this  court,  at 
least,  has  not  ordered  any  such  commission,  simply  be- 
cause it  was  more  convenient  and  cdnsidered  desirable 
by  the  party  moving. 

The  order  should  be  affirmed,  with  $10  costs  and  dis- 
bursements. 

Pattebson  and  O'BbieNi  JJ.,  concurred. 
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FBOMME,  Appellant,  v.  LISTLEB,  Bespondent. 

SUPBEICE  COUBT,  FiBST  DEPARTMENT,  GENERAL  TeBM  : 

February,  1892. 

§§  803  et  8€q. 

Irupeetion  ofdoeumenta — afflda/oit  when  imuffieierU — showing  merits. 

The  petition  or  affidavit  upon  which  an  application  is  made  for  the 
inspection  of  an  instrument  should  be  made  by  the  party  to  the 
action  on  whose  behalf  the  claim  is  made,  or  his  failure  to  make 
it  should  be  sufficiently  excused ;  it  is  not  sufficiently  excused  by 
the  mere  fact  that  he  does  not  reside  in  the  county  where  his 
attorney  resides. 

On  an  application  by  the  defendant  for  an  inspection  of  a  document, 
he  must  show  merits. 

(Decided  February  18,  1892.) 

Appeal  by  the  plaintiff  from  an  order  of  the  New 
York  county  special  term  allowing  the  defendant  an 
inspection  of  an  alleged  copy  of  a  contract  referred  to 
in  the  complaint  and  said  to  be  in  the  possession  of  the 
plaintiffl 

The  facts  are  stated  in  the  opinion. 

Abraham  L.  Frornme,  for  plaintiff,  appellant 

HoTwitz  dk  Hershjield,  for  defendant,  respondent 

Van  Brunt,  P.J. — The  complaint  alleges  in  substance 
that  by  an  instrument  in  writing  the  assignor  of  the 
plaintiff  was  employed  to  procure  a  purchaser  for  certain 
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property,  and  that  therein  a  certain  compensation  was 
promised ;  that  a  purchaser  was  procured  and  the  com- 
pensation earned ;  and  that  prior  to  the  commencement 
of  the  action  an  assignment  of  the  claim  was  made,  and 
judgment  is  prayed  for. 

The  defendant,  before  answer,  made  a  petition  asking 
for  an  inspection  of  the  agreement  The  petition  was 
sworn  to  by  the  attorney,  and  not  by  the  defendant,,  and 
simply  alleged  that  the  agreement  was  not  set  forth  in 
the  complaint ;  that  it  related  to  the  merits  of  the  action, 
and  was  indispensable  to  the  deponent  for  the  prepara- 
tion of  the  answer ;  that  the  agreement  is  in  the  posses- 
sion of  the  plaintiflf  or  his  attorney,  and  the  attorney  has 
been  requested  to  allow  the  deponent  to  inspect  the 
same,  which  was  refused  ;  that  deponent  had  no  copy  of 
said  instrument  in  his  possession,  and  is  informed  by 
the  defendant  that  he  has  no  copy  thereof,  and  does  not 
know  the  terms  and  conditions  thereof,  or  whether  the 
plaintiff  has  performed  the  same  as  alleged  in  the  com- 
plaint. In  the  jurat  of  the  petition  it  is  stated  that  the 
reason  the  attorney  makes  the  affidavit  is  that  defendant 
does  not  reside  in  the  city  and  county  of  New  York, 
where  deponent  resides,  but  that  defendant  informed 
deponent  that  he  had  no  copy  of  the  instrument,  and 
does  not  know  the  terms  and  conditions  thereof.  No 
affidavit  of  merits  accompanies  the  papers,  and  upon 
this  petition  an  order  was  granted  for  the  inspection, 
and  from  such  order  this  appeal  is  taken. 

In  the  first  place  there  is  no  sufficient  reason  why  the 
affidavit  was  not  made  by  the  defendant.  The  mere  fact 
that  the  defendant  does  not  reside  in  the  city  and  county 
where  the  attorney  resides  is  no  ground  whatever  for 
accepting  an  affidavit  from  the  attorney.  The  statement 
might  be  entirely  true,  and  the  defendant  have  been  in 
the  company  of  the  attorney  when  he  made  the  affidavit. 
In  applications  of  this  character  the  person  to  make  the 
affidavit  is  the  party  to  the  action  ;  and  there  must  be 
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some  good  ground  presented  to  the  court  in  order  that 
the  absence  of  his  oath  can  be  excused.  The  mere  fact 
that  he  does  not  reside  in  the  county  where  the  attorney 
resides  is  not  sufficient.  It  would  be  very  convenient 
for  a  party,  simply  because  he  resides  in  another  county, 
to  get  rid  of  the  chances  of  being  indicted  for  perjury 
by  having  his  attorney  make  his  affidavit  for  him  upon 
declarations  not  made  under  oath.  Something  must  bd 
shown  to  demonstrate  the  impossibility  of  getting  the 
affidavit  of  the  client,  and  something  more  than  the 
mere  statements  of  the  client,  to  justify  any  of  these 
remedies. 

And,  furthermore,  the  papers  do  not  show  that  there 
are  any  merits  upon  the  part  of  the  defendant,  nor  that 
he  has  any  defence.  The  petition  was  entirely  insuffi- 
cient, and  the  order  should  have  been  denied. 

The  order  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  denied. 

Paitebson  and  O'Brien,  J.  J.,  concurred* 


MELLENS,  Appellant,  v.  MELLENS  et  dL,  A.  0.  and 

M.  H.  ELLIS,  Besponpents. 

SXTPBEME    COXTBT,    FiBST    DepABTUENT,     GeNEBAL    TeBM; 

Febbuaby,  1892. 

I 

§531. 

BiU  o/parHcuiari — when  not  ordered  in  action  for  professumal  eervieee. 

Where,  upon  a  motion  for  a  substitution  of  attorneys  in  an  action 
for  partition,  the  motion  was  granted  upon  the  giving  of  a  bond 
conditioned  for  the  payment  of  whatever  amount  might  be 


40  CIVIL  PROCEDURE  REPORTS. 

MellenB  9.  Mellens. 

found  due  the  attorneys  superseded,  and  a  reference  was  ordered 
to  take  proof  of  the  value  of  their  senrices, — Bisld,  that  an  ap- 
plication made  before  such  reference  was  brought  to  a  hearing 
for  a  bill  of  particulars  of  the  attorneys^  claim  was  properly 
denied,  such  particulars  being  generally  stated  in  the  affi- 
davits which  were  furnished  by  them  in  the  proceedings,  and  it 
appearing  that  the  parties  would  be  fully  informed  of  the  par- 
ticulars of  the  claim  on  the  hearing  of  the  reference. 
(Decided  February  18,  1892.) 

Appeal  by  the  plaintiff  from  an  order  of  the  New  York 
county  special  term  denying  a  motion  for  a  bill  of  par- 
ticulars of  the  respondents'  claim. 

The  facts  are  stated  in  the  opinion. 

Henry  DaUy^  Jr.,  for  plaintiff,  appellant 

Cephas  Brainerd,  for  respondents. 

Van  Brunt,  P.J. — The  respondents,  as  attorneys  for 
the  plaintiff,  commenced  this  action  for  the  partition  and 
sale  of  certain  real  estate.  They  remained  her  attorneys 
until  July,  1889,  when  the  appellant  discontinued  their 
services  and  moved  for  a  substitution.  This  motion  the 
respondents  resisted,  but  it  was  granted  on  condition  of 
the  plaintiff  giving  a  bond,  in  $2000,  conditioned  for  the 
payment  of  whatever  amount  might  be  found  due  to  the 
respondents,  and  a  reference  was  ordered  to  take  proof 
of  the  services  alleged  to  have  been  rendered  in  and 
about  this  action. 

Before  the  matter  was  brought  to  a  hearing,  this 
motion  was  made  for  a  bill  of  particulars  of  the  claim  of 
the  respondents  for  professional  services  alleged  by 
them  to  have  been  rendered  for  the  plaintiff,  and  of  the 
disbursements  made  for  her  in  and  about  this  action. 
This  vfras  denied  upon  the  ground  that  they  would  have 
ample  opportunity  before  the  referee  to  ascertain  the 
particulars  of  the  respondent's  claim. 
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We  see  no  reason  for  interfering  with  this  order. 
The  services  which  the  respondents  claimed  to  have  ren- 
dered were  in  and  abont  this  action,  and  none  other. 
They  have  stated,  generally,  the  nature  of  those  services, 
in  the  affidavits  which  have  been  furnished  by  them  in 
these  proceedings,  and  they  will  be  required  to  prove 
before  the  referee  the  services  rendered,  and  their  value ; 
and  the  plaintiffs  will  have  an  opportunity  to  cross* 
examine  the  respondents  in  respect  to  the  services  so 
rendered.  They  will  then  be  fully  informed  of  the  par- 
ticulars of  the  respondents'  claim,  and  will  undoubtedly 
be  afforded  a  reasonable  opportunity  to  meet  the  claim, 
if  they  have  any  evidence  whatever  to  adduce  in  opposi- 
tion thereto. 

The  order  should  be  affirmed,  with  $10  costs  and 
disbursements. 

Pattebson  and  O'Bbien  JJ.|  concurred. 


MATTES  V.  PAUSE  and  Another. 

New  York  Court  of  Common  Pleas,  Special  Term  ; 

March,  1892. 

§§  3228,  3347. 

Ood — atMrd  off  hy  uihat  stattite  gof>emed  in  action  removed  to  court  of 

common  pleas  from  dietriet  court. 

The  provisions  of  the  Code  of  Civil  Procedure  respectiDg  coats  in  the 
supreme  court,  the  superior  city  courts,  the  marine  court  of  the 
city  of  New  York,  and  the  county  courts,  apply  to  actions  tried 
in  one  of  said  courts,  and  are  not  limited  to  actions  commenced 
in  one  of  such  courts  and  triable  therein. 
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In  an  action  brought  in  a  district  court  in  the  city  of  New  York 
to  recoTer  damages  for  a  personal  id  jury  and  remoTed  to  the 
court  of  common  pleas,  wherein  the  plaintiff  recovers  less  than 
$50,  the  defendants  are  entitled  to  costs. 

Druckermiller  v.  Shoninger  (16  Ikdy,  477),  Latterman  v.  Fere  (11 
N,  T.  Civ.  Pro.  217),  Saulter  f>.  Parkhurst  (2  Daly,  240),  distin- 
guished ;  Ealiski  v.  Pelham  Park  R.  R  Co.  (20  K  T.  Oh.  Pro. 
315),  Ruger  v.  Fayh's  Watch  Co.  (20  Id.  204),  foUowed. 

(Decided  March  26,  1892.) 

Motion  by  plaintifif  for  a  new  taxaidon  of  the  costs 
taxed  in  favor  of  the  defendants. 

This  action  was  originally  bronght  in  the  district 
court  in  the  city  of  New  York  for  the  fourth  judicial 
district  to  recover  $250  damages  for  injuries  alleged  by 
the  plaintiff  to  have  been  sustained  by  him  through  the 
negligence  of  the  defendants,  and  was  removed  to  thi» 
court  on  the  application  of  the  defendants.  The  plain-' 
tiff  recovered  $25,  and  the  defendants'  costs  were  taxed 
at  the  sum  of  $112.75  by  the  clerk  of  this  court. 

John  FenneU,  for  the  plaintiff  and  motion. 
B.  LewinaoUy  for  the  defendants,  opposed. 

GrEQEMCH,  J. — The  provisions  of  the  Code  of  Civil 
Procedure  respecting  costs  (chap.  21,  titles  first,  second, 
and  third)  apply  to  actions  tried  in  one  of  the  courts 
specified  in  subdivision  4  of  §  3347,  namely,  the  supreme 
court,  a  superior  city  court,  the  marine  court  of  the  city 
of  New  York,  or  a  county  court  {Code  CivU  Procedure, 
§  3347,  subdiv.  13),  and  are  not  limited  to  actions 
commenced  in  one  of  such  courts  and  triable  therein 
(Combs  V.  Combs,  25  Hun^  279,  reversing  1  N.  Y.  Civ. 
Pro.  298 ;  s.c,  62  How.  304). 

It  follows  that  the  costs  of  this  action,  which  was 
originally  brougtt  in  a  district  court  of  this  city  to  re- 
cover damages  for  a  personal  injury  and  removed  to 
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this  court,  must  be  awarded  and  taxed  pursuant  to  the 
above-cited  provisions  of  the  Code. 

The  cases  cited  by  the  learned  counsel  for  the  plain- 
tiff, namely,  Druckermiller  v.  Shoninger  (15  Daly,  477), 
Latterman  v.  Fere  (11  N.  Y.  Civ  Pro,  217),  Salter  v. 
Parkhurst  (2  Daly^  240),  have  no  application,  as  they 
merely  relate  to  the  status  of  an  action  commenced  in  a 
district  court  after  its  removal  to  this  court. 

The  plaintiff  having  recovered  less  than  $50,  the  de- 
fendants are  entitled  to  costs  (Kaliski  v.  Felham  Park 
RR.  Co.,  20  N.  T.  Civ.  Pro.  316  [Daly,  C.  J.] ;  Buger  v. 
Fayhs  Watch  Co.,  20  Id.  204). 

The  application  of  the  plaintiff  for  a  retaxation  of 
the  costs  must  therefore  be  denied. 


BURNS,  Respondent,  v.  DELAWARE,  LACKAWANNA 
&  WESTERN  R  R.  CO.,  Appellant. 

SxjPBSBOS  CouBT,  FiFTH  Depabtbcent,  Genebal  Tebm  ; 

Januabt,  1892. 

§  3234 

Oo9U — when  loth  parties  to  acUon  not  entitled  to. 

Where  a  complaint  stated  three  distinct  causes  of  action  and  was 
dismissed  upon  the  trial  as  to  two  of  them,  and  the  plaintiff  had 
a  verdict  in  his  favor  upon  the  third,  which  was  sufficient  to  en- 
title him  to  co8t8,~.Q^,  that  the  plaintiff  alone  should  recover 
costs,  and  that  costs  should  not  be  taxed  in  favor  of  the  defendant, 
because  the  complaint  had  been  dismissed  as  to  the  two  causes 
of  action;  that  it  could  not  be  assumed  that  a  verdict  in  favor 
of  the  defendant  instead  of  a  dismissal  would  have  been  granted 
if  asked  for,  upon  said  two  causes  of  action. 

A  defendant  is  entitled  to  costs  under  section  8284  of  the  Code  of 
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Civil  Procedure  only  upon  a  decision  in  his  favor  upon  an  issue 

of  fact. 
the  word  ** recover^  as  used  in  Code  Civ.  Pro.,  §  3284,  means  a 

decision  upon  a  question  of  fact  which  unreversed  is  conclusive 

upon  the  parties  in  respect 'to  the  issue  presented. 
Newell  Universal  MUl  Co.  «.  Muxlow  (17  JV.   Y.  Oh.  Pro.  338); 

Fischer  v,  Dougherty  (42  Euti,  167);  Cooper  v.  Jolly  (90  Hun, 

224)  followed;    Blashfield   v.  Blaahfield    (42   Hun,   249)  net 

followed. 

(Decided  January  22,  1892.) 

Appeal  by  the  defendant  from  an  order  of  the  Liy- 
ingston  county  special  term  denying  a  motion  made  by 
it  for  a  new  taxation  of  plaintiff's  costs,  and  that  a  bill  of 
costs  be  adjusted  in  favor  of  the  defendant. 

The  facts  are  stated  in  the  opinion. 

Charles  H.  BisaeU^  for  defendant,  appellant. 
E.  A.  Nash,  for  plaintiff,  respondent 

Macombeb,  J. — This  appeal  involves  the  application, 
in  respect  to  costs,  of  section  3234  of  the  Code  of  Civil 
Procedure,  where,  under  certain  conditions,  each  party 
is  entitled  to  costs  against  his  adversary. 

Three  causes  of  action  are  stated  in  the  complaint. 
The  first  is,  that  the  defendant,  in  disregard  of  its  duties 
as  a  common  carrier,  neglected  to  transport  from  Leices- 
ter, Livingston  county.  New  York,  to  Cincinnati,  in  the 
state  of  Ohio,  ninety-three  barrels  of  pears,  which  were 
delivered  to  it  on  the  26th  day  of  September,  1887. 

The  second  cause  of  action  is,  that  the  defendant 
received  from  the  plaintiff,  on  the  16th  day  of  Septem- 
ber, 1887,  169  barrels  of  pears  under  a  contract  to 
deliver  them  at  Pittsburg,  in  the  state  of  Pennsylvania, 
and  in  neglect  of  its  duties  as  a  common  carrier  failed  to 
transport  this  property  to  its  place  of  destination. 
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The  third  cause  of  action  is,  that  on  the  3d  day  of 
November,  1887,  the  defendant  received  from  the  plain- 
tiff,  at  the  same  place,  for  transportation  to  Quincy, 
Illinois,  forty-seven  barrels  of  apples,  but  through 
neglect  of  duty,  as  aforesaid,  failed  to  deliver  them. 

Judgment  was  prayed  for  the  aggregate  amount  of 
the  damages  stated  for  the  three  causes  of  action, 
namely,  $516.10,  with  interest  upon  the  several  items. 
The  answer  of  the  defendant  put  in  issue  all  of  the 
allegations  of  the  complaint  except  the  incorporation  of 
the  defendant  and  the  fact  of  its  receipt  of  the  fruit 
mentioned,  and  alleges  affirmatively  that  its  duties 
ceased  when  such  property  had  been  transported  by  it 
to  East  Buffalo,  N.  Y.  At  the  trial  an  effort  was  made 
in  behalf  of  the  plaintiff  to  prove  each  of  the  causes  of 
action.  A  motion  for  a  nonsuit  in  respect  to  the  third 
cause  of  action  was  made  by  the  defendant  at  the  close 
of  the  plaintiff's  case  and  granted.  Upon  a  like  motion 
at  the  close  of  all  the  evidence  in  the  case,  the  court 
granted  a  nonsuit  in  respect  to  the  second  cause  of 
action.  The  issue  relating  to  the  first  cause  of  action 
was,  upon  the  evidence,  submitted  to  the  jury,  and  a 
verdict  rendered  by  it  sufficient  to  carry  costs  to  the 
plaintiff,  if  such  claim  had  been  the  only  cause  of  action 
stated  in  the  complaint 

The  attorneys  for  the  respective  parties  appeared 
before  the  county  clerk  on  May  11,  1891,  and  each  pre- 
sented a'  bill  of  costs  for  taxation,  and  each  objected  to 
the  bill  of  costs  made  by  the  mother  side.  A  special 
objection  was  made  by  the  defendant  to  an  item  of  thirty 
dollars  for  taking  the  depositions  of  three  witnesses  in 
Pittsburg,  together  with  an  item  of  $14.60  for  commission- 
ers' fees  in  taking  such  depositions,  upon  the  ground  that 
such  expenditures  were  made  in  the  case  of  the  alleged 
failure  to  deliver  the  property  at  Pittsburg,  under  which 
count  the  plaintiff  had  been  nonsuited.  The  clerk  taxed 
the  costs  in  accordance  with  the  contention  made  by  the 
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plaintiff,  and,  on  renew  of  it  at  special  term,  such  taxa- 
tion was  affirmed,  and  from  the  order  allowing  such 
costs  to  the  plaintiff^  and  refusing  to  allow  any  costs  to 
the  defendant,  this  appeal  is  taken. 

It  is  quite  true  that  the  language  of  the  section  is 
plain  and  unambiguous,  as  was  stated  by  the  court  in 
Newell  Universal  Mill  Co.  v.  Muxlow  (17  N.  T.  Civ. 
Pro.  238) ;  yet  not  a  little  difficulty  has  been  encountered 
by  the  courts  in  applying  its  plain  provisions  to  the 
great  variety  of  cases  which  have  arisen  since  its  enact- 
ment. Certain  things  are  stated  as  conditions  precedent 
to  the  allowance  of  correlative  bills  of  costs,  and  they 
are,  first,  that  the  causes  of  action,  if  two  or  more  of 
them  are  contained  in  the  complaint,  shall  be  set  forth 
separately,  and  that  an  issue  of  fact  should  be  joined  on 
each  of  them.  These  conditions  existed  in  the  present 
case ;  for  there  are  three  causes  of  action  set  forth  in 
the  complaint,  separately  stated,  upon  each  of  which  an 
issue  of  fact  was  joined  by  the  answer.  The  plaintiff 
recovered  upon  one  issue  only,  and  the  defendant 
obtained  a  nonsuit  in  respect  to  the  other  two  causes  of 
action. 

But  there  is  another  condition  for  the  allowance  to 
the  defendant  of  costs  under  this  section,  and  that  is, 
that  he  shall  "  recover  "  upon  one  or  more  of  the  causes 
of  action  set  forth  in  the  complaint.  Upon  this  subject, 
it  would  not  be  conducive  to  a  clear  understanding  of 
the  case  to  cite  any  authority  where  all  of  the  conditions 
above  mentioned  did  not  substantially  exist. 

In  the  case  of  Fisher  v.  Dougherty  (42  HuUy  167)  the 
point  seems  to  have  been  distinctly  held  that  Mfhere  a 
nonsuit  was  granted  in  respect  to  certain  counts  con- 
tained in  the  complaint,  and  where  no  finding  of  fact 
was  made  either  by  the  jury  or  by  the  court  thereon, 
and  there  was  a  recovery  had  by  the  plaintiff  upon  other 
counts,  there  could  not  be  taxed,  in  behalf  of  the  defend- 
ant, costs  in  respect  to  the  counts  upon  which  a  nonsuit 
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had  been  granted.  See»  also.  Cooper  v.  Jolly,  30  Hun, 
224  Under  these  two  authorities,  the  case  of  Blashfield 
V,  Blashfield,  41  Hun,  249,  where  the  question  is  differ- 
ently presented,  cannot  prevail 

The  meaning  of  the  word  "  recover,"  used  in  this 
section,  clearly  contemplates  a  decision  upon  a  question 
of  fact,  which,  if  allowed  to  remain  unreversed,  is  con- 
clusive upon  the  parties  in  respect  to  the  issue  there 
presented.  In  this  case  there  has  been  no  finding  upon 
a  question  of  fact  which  would  preclude  the  plaintiff^ 
upon  certain  terms,  to  bring  as  a  matter  of  right  another 
action  to  recover  damages  upon  the  second  and  third 
causes  of  action  stated  in  his  complaint  Had  there 
been  a  verdict  in  respect  thereto,  whether  directed  by 
the  court  or  rendered  by  the  jury,  there  would,  in  our 
judgment,  be  presented  an  entirely  different  question. 
Then  a  condition  of  things  would  have  been  brought 
about  whereby,  unless  such  decision  was  reversed,  it 
would  be  impossible  for  the  plaintiff  again  to  present 
for  trial  the  issues  there  made. 

The  learned  counsel  for  the  appellant  has  made  an 
ingenious  argument  to  the  effect  that  this  could  not 
make  any  difference  with  the  rule,  because,  in  all  proba- 
bility, if  he  had  made  a  motion  for  a  direction  of  a  ver- 
dict instead  of  a  motion  for  a  nonsuit,  it  would  have 
been  granted.  We  do  not  so  understand  the  case. 
There  is  nothing  contained  in  the  record  before  us 
which  would  show  that  it  would  have  been  proper  or 
likely  that  the  court  would  have  granted  a  direction  of 
a  verdict  The  decision  made  at  the  instance  of  the 
defendant's  counsel  in  respect  to  the  second  and  third 
causes  of  action  was  simply  that  there  was,  at  present, 
insufficient  evidence  to  submit  that  question  of  fact  to 
the  jury.  We  have  no  right  to  assume  that  the  learned 
justice  at  the  circuit  would  have  directed  a  verdict,  any 
more  than  we  would  have  a  right  to  assume  that  the 
jury  itself  would  have  rendered  a  verdict  for  the  defend- 


n 


48 


CIVIL  PROCEDUEE  REPORTS. 


Fisher  o.  Fisher. 


ant  upon  these  two  issues.  It  is  only  upon  a  decision 
in  favor  of  the  defendant  npon  an  issne  of  fact  that  he  is 
entitled  to  recover  costs  under  this  section.  This  is 
conditio  sine  qua  non, 

We  think,  therefore,  that  the  order  appealed  from 
was  in  accordance  with  the  authorities,  and  should  be 
affirmed. 

Judgment  and  order  appealed  from  affirmed,  with  ten 
dollars  costs  and  disbursements. 

DwiGHT,  P.  J.|  and  Lewis,  J.,  concurred* 


FISHER  et  oL,  Apbellants,  v.  FISHER  e«  oJ.,  Re- 
spondents. 

CioiTBT  Of  Appeals  ;  Januaby^  1892. 

§834 

Primleged  amimunicaUon — to  tcTuU  phyneian  may  tetUf^. 


A  physician  may  properly  testify  to  the  mental  condition  of  one 
whom  he  has  attended  and  prescribed  for  professionally,  and 
whom  he  has  also  frequently  seen  when  not  professionally  attend- 
ing her  if  he  excludes  from  his  mind  when  so  doing  any  knowl- 
edge or  information  he  obtained  as  to  her  condition  while  acting 
as  her  medical  attendant,  and  confines  his  testimony  to  snch 
knowledge  and  information  as  he  obtained  of  her  by  seeing  her 
when  she  was  not  his  patient. 

A  physician  is  prohibited  from  disclosing  information  obtamed  by 
him,  as  to  his  patient's  condition,  only  where  it  is  acquired  in 
attending  the  patient  in  a  professional  capacity;  the  prohibition 
does  not  apply  to  information  obtained  byj  him  in  any  other 
way. 
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Fisher  «.  Fisher  (30  8t.  Bep,  368;   s.  c,  9  iV.  F.  Supp.  4;  55  Bm^ 
610  m«m.)  affirmed  * 

{Decided  January,  1892.) 

Appeal  by  plaintiffs  from  a  judgment  of  the  general 
term  of  the  supreme  court  in  the  second  department  af- 
firming a  judgment  of  the  Westchester  county  special 
term  in  favor  of  the  defendants. 

The  facts  sufficiently  appear  in  the  opinion. 

Martin  J.  Keogh,  for  plaintiffs,  appellants. 

Isaae  N,  MiUe,  for  defendant,  respondent. 

Eabl,  J. — This  is  an  action  of  partition  brought  by 
the  plaintiffs  to  partition  lands  alleged  in  the  complaint 
to  belong  to  the  parties  to  the  action  as  tenants  in  com- 
mon. The  main  controversy  upon  the  trial  was  over  a 
deed  executed  by  Eliza  Fisher  on  the  11th  day  of  April,. 
1888.  The  title  of  the  plaintiffs  and  of  some  of  the  de- 
fendants to  a  portion  of  the  lands  sought  to  be  parti- 
tioned depended  upon  the  validity  of  that  deed.  Some 
of  the  defendants  claimed  that  it  was  procured  by  fraud 
and  undue  influence,  and  that  therefore  it  was  void  and 
inoperative.  Upon  that  question  considerable  evidence 
was  given  upon  both  sides ;  and  the  trial  judge  found 
that  the  deed  was  procured  by  improper  influence,  and 
that  therefore  it  was  void  and  inoperative. 

We  have  carefully  scrutinized  the  evidence,  and  see 
no  reason  to  doubt  that  the  conclusion  of  the  tried  judge 
was  abundantly  supported,  and  that  his  judgment  there- 
on should  not  be  disturbed. 

There  were  no  facts  or  circumstances  in  the  case 

*  The  general  term  opinion  treats  primarily  the  question  of  fact. 
It  is  reported  in  full  in  30  8t.  Sep.  363  and  9  N.  T.  Supp.  4,  but 
merely  the  fact  of  the  decision  is  stated  in  55  Hun,  610. 
Vol.  XXn.- 
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which  estopped  the  parties  assailing  that  deed  from 
claiming  its  invalidity. 

Upon  the  trial  Doctor  Curtis  was  called  to  give  evi- 
dence as  to  the  mental  condition  of  Eliza  Fisher  at  or 
about  the  time  when  she  executed  the  deed.  It  appeared 
that  he  had  attended  and  prescribed  for  her  profession- 
alljy  and  that  he  had  also  seen  her  at  various  times 
when  he  was  not  in  attendance  upon  her  for  the  purpose 
of  treating  her  professionally.  He  was  asked  various 
questions  CkS  to  her  mental  condition,  excluding  from  his 
mind  in  answering  the  questions  any  knowledge  or  in- 
formation which  he  had  obtained  as  to  her  condition 
while  acting  as  her  medical  attendant,  and  confining  his 
answers  to  such  knowledge  and  information  as  he  had 
obtained  of  her  by  seeing  her  when  she  was  not  his  pa- 
tient Counsel  for  the  plaintiffs  objected  to  the  com- 
petency of  the  witness  under  §  834  of  the  Code.  The 
court  overruled  the  objection,  and  the  witness  was  per- 
mitted to  answer,  and  he  gave  material  evidence  as  to 
the  mental  condition  of  Eliza  Fischer.  In  this  there 
was  clearly  no  error  (Edington  v.  Mtnsk  Ins.  Co.,  77  N. 
Y.  564;  People  v.  Schuyler,  106  Id.  304;  Hoyt  v.  Hoyt, 
112  Id.  615).* 

*  That  there  must  exist  a  professional  employment  before  there 
can  be  a  professional  privilege  was  held  with  respect  to  an  attorney 
in  Haulenbeck  «.  McGibbon  (20  N.  F.  (7i«.  Pro.  406),  Sheldon  v. 
Sheldon  (83  8t.  Sep.  754;  8.,  o.  11  JT.  F.  8upp.  477),  Brennanc.  Hall 
(20  N.  F.  Oiv.  Pro.  484). 

The  same  rule  was  applied  to  testimony  relating  to  communica- 
tions to  a  physician  in  Renihan  «.  Dennin  (103  y.  F.  673,  affg.  88 
.  J9tm,  270),  Grossman  «.  Supreme  Lodge  K.  and  L.  of  Honor  (6  N.  F. 
8upp.  821),  Matter  of  Freeman  (46  Bun,  458),  Stowell  «.  Amer.  Co- 
op., etc.,  Assn.  (23  8t.  Bq).  706;  s.  c,  5  X  T.  8upp.  *83),  Burley  v. 
Bamhard  (9  8t.  Bop.  687),  Heath  v.  Broadway  &  Seventh  Ave.  R  K 
Co.  (29  St.  Bep.  267;  fl.  c,  8  N.  T.  8upp.  868;  67  Super.  Ot.  496), 
People  «.  Kremmler  (119  N.  F.  580),  Henry  «.  N.  Y.,  Lake  Erie  A  W. 
R.  R  Co.  (19  N.  T.  Civ.  Pro.  188). 

The  communication  made  to  an  attorney  must  have  been  confl- 
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The  prohibition  of  that  section  applies  only  to  in- 
formation the  physician  acquired  in  attending  the  pa- 
tient in  a  professional  capacity,  and  it  does  not  apply  to 
information  obtained  by  him  in  any  other  way. 

The  judgment  should  be  affirmed,  with  costs. 

All  concurred. 


WESTON,  Appellant,  v.  STODDABD,  Bespondent. 

Supreme    Ooubt,    Thibd    Department,    Special   Term, 
September,  1891,  and  General  Term,  December,  1891. 

§§  968,  3228,  3229. 

OMts — cmard  of,  in  action  for  partition. 

An  action  for  the  partition  of  real  property  is  an  equitable  one,  and 
although  an  issue  of  fact  therein  is  triable  by  jury,  that  does 
not  make  the  action  so  triable  or  bring  it  within  the  provision 
of  section  3228,  subdiyision  1,  giving  a  plaintiff  costs  in  certain 
cases,  but  the  costs  are  in  the  discretion  of  the  court,  and  may 
be  awarded  to  the  plaintiff  and  the  defendant. 

Henderson  v.  Scott  (43  ITun,  22)  followed  ;  Davis  «.  Davis  (3  8L 
Bep.  163)  not  followed. 

dential  to  have  made  it  privileged  (Smith  v.  Crego,  54  Huny  22; 
Matter  of  McCarthy,  55  Id.  7;  Bartlett  v.  ^ume,  56  Id.  507). 

In  the  case  of  a  physician,  it  must  have  been  made  to  enable  him 
to  act  professionally  (Matter  of  Freeman,  46  Eun,  458;  Hoyt  v. 
Hoyt,  112  IT.  r.  493;  Matter  of  O'Neil,  26  8t.  Bep.  242;  6.  o.,  7  iiT.  T. 
8upp.  197). 

Where  knowledge  was  acquired  by  a  physician,  partly  profes- 
sionally and  partly  while  making  friendly  visits,  and  he  was  unable 
to  separate  what  was  acquired  in  the  different  capacities,  his  testi- 
mony was  excluded  (Matter  of  Darragh,  52  MMj  591,  rev'g  8.  c, 
15  St.  Bep.  452). 
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InstaDce  of  an  action  for  the  partition  of  real  property  in  which  coits 
were  properly  awarded  both  plaintiff  and  defendant  and  charged 
upon  the  shares  of  the  parties  in  fault. 

(Decided  at  special  term,  September^  1891  ;  at  general  term^  December, 
1891.) 

Application  at  special  term  for  costs  and  allowances 
in  an  action  for  partition. 

The  facts  are  stated  in  the  opinion. 

Wineor  B.  French^  for  plaintiff. 

Charles  8,  Lester,  for  defendant. 

Kellogg,  J. — This  is  an  action  for  partition.  Actual 
partition  of  the  property  described  in  the  complaint  was 
directed,  and  has  been  made  by  the  commissioners. 
The  total  valne  of  the  property  is  conceded  to  be  $10,000. 
The  complaint  alleges  that  Mary  B.  Stoddard  is  the 
owner  of  three  fourths.  The  complaint  also  alleges  that 
there  are  no  incumbrances  or  liens  of  any  nature  upon 
the  property.  The  defendant,  Mary  R.  Stoddard,  served 
an  answer  claiming,  among  other  things,  that  she  was 
the  owner  of  a  mortgage  for  $1000  given  in  1855  upon 
the  other  one  fourth  interest  as  the  purchase-money  of 
the  same.  It  is  clear  that  she  was  called  upon  by  the 
allegation  in  the  complaint  above  mentioned  to  make 
this  defence  in  order  to  protect  her  lien  by  way  of  mort- 
gage upon  this  one-fourth  interest.  The  findings  of  the 
special  term  are  to  the  effect  that  this  mortgage  was 
given  as  alleged  in  the  answer,  and  no  part  of  it  has  been 
paid.  As  to  the  issue  raised  by  the  reply  to  that  por- 
tion, of  this  defendant's  answer,  namely,  that  the  said 
mortgage  was  invalid  by  reason  of  the  statute  of  limita- 
tions, or  was  a  stale  mortgage,  the  court  declined  to  de- 
termine, leaving  the  owner  of  said  mortgage  unprejudiced 
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by  this  partition  to  make  her  claim  for  payment  in  the 
ordinary  way  by  foreclosure. 

In  so  far  as  this  part  of  the  answer  of  Mary  B. 
Stoddard  is  concerned,  she  has  prevailed  in  the  action. 
As  to  the  other  portions  of  her  answer  she  has  failed. 
It  would  seem  proper  that  in  the  determination  as  to 
costs  she  should  be  entitled  to  the  usual  costs  for  hay- 
ing succeeded  upon  a  single  separate  count  in  her 
answer. 

The  plaintiff  in  this  case  has  succeeded,  howeyer,  upon 
all  other  issues  raised  by  the  answer,  and  has  been  put 
to  unnecessary  expense  in  making  his  proof  and  estab- 
lishing his  claim  as  alleged  in  the  complaint  to  the  one- 
fourth  of  this  property.  Such  expense  was  necessarily 
large  before  the  trial  justice ;  and,  appeal  having  been 
taken  therefrom  to  the  general  term,  it  would  seem  that 
the  question  had  been  contested  unreasonably  by  the 
defendant,  Mary  B.  Stoddard,  having  once  before  been 
decided  by  the  general  term  in  this  district.  I  have 
come  to  the  conclusion,  therefore,  that  the  plaintiff  is 
entitled  to  full  costs  as  in  partition  cases,  for  the  trial 
before  Justice  Putnam,  and  that  his  costs  and  disburse- 
ments should  be  taxed  as  provided  by  the  Code  by  the 
clerk  of  the  county  of  Saratoga ;  and  that  in  addition  to 
the  costs  so  taxed,  the  plaintiff  is  entitled  to  an  addi- 
tional allowance  of  two  per  cent  on  the  value  of  the 
property,  namely,  $10,000 ;  and  that  the  costs  so  taxed, 
together  with  the  said  additional  allowance,  be  paid,  three 
fourths  by  the  said  Mary  B.  Stoddard,  and  one  fourth 
by  the  owners  of  the  remaining  one  fourth  as  fixed  by 
the  trial  court ;  that  the  same  be  a  lien  on  the  property 
so  allotted  in  the  said  proportions.  Also,  that  the  plain- 
tiff shall  be  entitled  to  his  costs  and  disbursements  on 
the  appeal  to  the  general  term ;  that  the  same  be  taxed 
by  the  said  clerk,  and  shall  be  paid  by  the  defendant,  ' 
Mary  B.  Stoddard,  and  shall  be  a  lien  upon  the  portion 
allotted  to  her,  and  that  plaintiff  shall  have  an  addi- 
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tional  allowance  of  five  per  cent  on  the  one  fourth, 
namely,  $2500,  being  the  value  of  the  property  in  dispute ; 
and  that  such  five  per  cent  be  also  chargeable  upon  the 
said  interest  of  Mary  R.  Stoddard,  and  shall  be  paid  by 
her  and  be  a  lien  upon  the  property  allotted  to  her. 

I  have  further  determined  that  the  defendant,  Mary 
R.  Stoddard,  is  entitled  to  her  costs  of  the  trial  before 
Justice  Putnam,  to  be  taxed  by  the  clerk  of  the  said 
county,  and  that  an  additional  allowance  there  should 
be  paid  to  her  of  two  per  cent  on  the  value  of  the  said 
interest  involved,  to  wit,  $2500,  and  the  same  be  charge- 
able against  the  owners  of  the  said  one-fourth  interest 
in  the  said  property  and  shall  be  paid  by  them,  and  at 
the  election  of  the  said  Mary  R.  Stoddard  the  same  may 
be  offset  against  any  costs  herein  allowed  against  her. 


From  BO  much  of  the  order  entered  on  this  decision 
as  allowed  the  defendant  costs  the  plaintiff  appealed  to 
the  general  term  of  the  supreme  court  in  the  third  de- 
partment. 

Winsor  B,  French^  for  plaintiff,  appellant 
Charles  8.  Lester,  for  defendant,  respondent. 

Learned,  P.J. — The  action  of  partition  has  long  been 
an  equitable  remedy  (1  Story's  Eg.,  §  646,  and  subse- 
quent sections).  There  was  also  a  special  proceeding  pro- 
vided for  by  the  Revised  Statutes,  which  might  be  taken 
in  courts  of  law.  But  that  left,  in  express  language, 
the  jurisdiction  of  the  court  of  chancery  unaffected. 

Such  an  action  is  not  within  section  968  or  section 
3228.  It  is  governed  by  section  3230,  and  costs  are  in 
the  discretion  of  the  court.  An  issue  of  fact  in  the 
action  is  triable  by  a  jury  (§  1544).  But  that  does  not 
determine  that  the  action  is  so  triable  or  bring  the 
action  within  section  3228,  subdivision  1. 
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The  right  to  award  costs  to  plaintiff  and  to  defendant 
was  recognized  in  Henderson  v,  Scott,  43  Iluriy  22,  and 
this  must  overcome  the  special  term  decision  of  Davis  v. 
Davis,  3  St.  Rep.  163. 

We  think,  therefore,  that  the  matter  was  in  the  dis* 
cretion  of  the  special  term.  And  there  is  no  question 
that  the  discretion  was  not  properly  exercised. 

Order  affirmed,  with  ten  dollars  costs  and  printing 
disbursements. 


Mayham,  J. 9  concnrred. 


Tn  re  Pbobate  op  the  Will  op  COBNELIA  L. 
SCHRADEB,  Deceased. 

SuPBEME  CoiTBT,  Fdth  Depabtment,  Gehebal  Tebm; 

January,  1892. 

§2624. 

8wrrogaU?9  eowrt^-jurudiction  qf^  to  eofutrue  wHL 

The  Burrogate's  court  can  exercise  only  those  powers  which  are  given 
to  it  by  statute  and  such  incidental  powers  as  are  required  in  the 
proper  exercise  of  the  powers  expressly  conferred;  and  unless  a 
warrant  for  the  exercise  of  its  jurisdiction  of  a  particular  case 
can  be  found  in  the  statute  either  expressly  or  by  necessary  im- 
plication, any  judgment  pronounced  by  it  is  void,  [^l 

Until  the  enactment  of  section  2624  of  the  Code  of  Civil  Procedure 
the  surrogate's  court  had  no  power  on  the  probate  of  a  will  to 
determine  the  validity  of  any  of  its  provisions  or  make  any  de- 
cree thereon,  except  either  to  admit  it  to  or  reject  it  from  pro- 
bate, save  only  under  a  separate  statute  relating  exclusively  to  the 
surrogate's  court  of  the  county  of  New  York.  W 

The  jurisdiction  of  the  surrogate  court  to  make  a  construction  of  a 
will  or  pass  upon  the  validity  or  effect  of  any  part  thereof 


'1 


66  CIVIL  PKOCEDUKE  EEPOETS. 

In  re  Will  of  Sclirader. 

is  confined  to  **any  disposition  of  personal  property*'  made 
thereby.  M 
Where  the  disposition  of  personal  and  of  real  property  made  by  a 
will  or  a  clause  thereof  are  essentially  connected  and  not  sepa- 
rable, and  there  is  no  disposition  of  personal  property  except  as 
it  is  connected  with  the  disposing  of  real  estate,  the  surrogate 
has  no  jurisdiction  to  make  a  construction  of  the  will  or  pass 
upon  the  Talidity  of  any  of  its  parts.  U*  ^ 

(Decided  January^  1892.) 

Appeal  by  J.  Albert  Sclirader  and  Edward  V. 
Sclirader,  next-to-kin  and  heirs-at-law  of  the  decedent 
and  legatees  named  in  her  will,  from  such  parts  of  a  de- 
cree of  the  surrogate  court  of  Cayuga  county  admitting 
her  will  to  probate  as  construed  by  the  same. 

The  facts  are  stated  in  the  opinion. 

Teller  <6  Hunt,  for  legatees,  appellants. 

C.  G.  Baldwin,  for  executors,  respondents. 

Magombeb,  J. — ^No  question  arises  upon  this  appeal 
touching  the  sufficiency  and  proof  of  the  will  and  of  the 
disposing  mind  of  the  testatrix.  The  appellants  at  the 
time  of  the  return  of  the  citation  filed  an  answer  which 
put  in  issue  the  validity,  construction,  and  effect  of  cer- 
tain portions  of  the  will,  and  went  to  trial  thereon  before 
the  surrogate.  Section  2624  of  the  Code  of  Civil  Pro- 
cedure provides  as  follows :  "  But  if  a  party  expressly 
puts  in  issue  before  the  surrogate  the  validity,  construc- 
tion, or  effect  of  any  disposition  of  personal  property 
contained  in  the  will  of  a  resident  of  the  state,  executed 
within  the  state,  the  surrogate  must  determine  the  ques- 
tion upon  rendering  a  decree,  unless  the  decree  refuses 
to  admit  the  will  to  probate  by  reason  of  a  failure  to 
prove  any  of  the  matters  specified  in  the  last  section." 

The  surrogate  has,  by  rejecting  or  ignoring  the  sec- 
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ond  provision  of  the  will,  made  a  construction  which  the 

appellants   deemed  to  be  unfavorable  to  them. 
[1]     The  first  section  of  the  will  devised  all  of  the 

property  of  the  testatrix  in  this  state,  both  real 
and  personal,  to  trustees,  under  a  trust  for  the  payment 
of  the  rents  and  profits  and  interest  to  the  appellants, 
who  were  her  children,  with  a  provision  for  the  final  pay- 
ment of  the  principal  over  to  them.  The  second  item 
of  the  will  was  to  the  effect  that  if  any  of  the  testatrix's 
heirs  should  die,  leaving  a  wife  and  children,  and  if,  in 
the  judgment  of  the  trustees,  the  portion  of  the  estate 
was  "  needed  more  for  the  maintenance  and  support  of 
the  other  heir  or  heirs  of  my  body,  or  their  legal  repre- 
sentatives, then  my  trustees  shall  retain  the  same  in 
trust,  as  under  firstly,  or  pay  over  the  same  to  such  heir 
or  heirs,  as  hereinbefore  stated,  otherwise  to  be  adminis- 
tered as  under  firstly  of  this  instrument"  By  the  third 
item  it  was  provided  that  if  her  children  "  die  leaving  no 
heirs,  then  all  my^  property  and  estate,  both  real  and 
personal,  shall  be  divided,  share  and  share  alike,  to  my 
surviving  brothers  and  sisters,  or  their  legal  representa- 
tives." By  the  fourth  provision  she  appointed  two  trus- 
tees of  the  will,  namely,  her  sister,  Mary  C.  Hale,  and 
her  brother,  William  Seward  Hale.  Mary  C.  Hale  hav- 
ing died,  William  Seward  Hale  is  the  surviving  executor 
and  trustee  under  the  will. 

Without  construing  or  determining  the  effect  of  these 
several  provisions  of  the  will  in  question,  we  are  of  the 

opinion  that  the  surrogate  did  not  have  jurisdic- 
Hil     tion  to  make  any  construction  of  the  will,  or  to 

declare  any  provision  thereof  valid  or  invalid. 
The  surrogate's  court  is  one  of  well-defined  and  limited, 
although  of  extensive  jurisdiction.  It  can  exercise  only 
those  powers  which  are  given  to  it  by  statute  and  such 
incidental  powers  as  are  required  to  the  proper  exercise 
of  the  powers  expressly  conferred.  Unless,  therefore,  a 
warrant  for  the  exercise  of  its  jurisdiction  of  the  particu- 
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lar  case  can  be  found  in  the  statute,  either  expressly  or 
by  necessary  implication,  any  judgment  pronounced  by 
that  tribunal  is  void  (Biggs  v.  Cragg,  89  N.  Y.  479 ;  Sea- 
man V.  Whitehead,  78  M.  308). 

Until  the  enactment  of  this  section  of  the  Code  of 

Civil  Procedure  the  surrogate's  court  had  no  power,  on 

the  probate  of  a  will,  to  determine  the  validity  of 

[8]     any  of  the  provisions  of  the  will,  or  to  make  any 

<    decree  thereon,,  except  either  to  admit  it  to  or 

reject  it  from  probate,  save  only  that  a  special  statute 

relating  only  to  the  surrogate's  court  of  the  county  of 

New  York  (chapter  359  of  the  Laws  of  1870),  conferred 

such  power. 

The  will  before  us  is  one  of  both  real  and  personal 
property.     The   deceased,   at  the   time  of  her  death, 
owned  a  house  and  lot  in  Union  Springs,  in  New  York, 
and  (in  interest  in  other  real  estate  in  the  town  of  El- 
bridge,  New  York.     Her  personal  property  amounted  to 
about  $3000.     It  does  not  appear  whether  the  personal 
estate  would  or  would  not  be  sufficient  to  pay  her 
[4]     debts.     The  jurisdiction  of  the  surrogate,  at  the 
time  the  will  was  offered  to  probate,  to  make  any 
construction  thereof,  or  to  pass  upon  the  validity  or 
effect  of  any  part  thereof,  is  confined  to  ''  any  disposition 
of  personal  property."     In  this  case  there  is  no  disposi- 
tion of  personal  property,  except  as  it  is  con- 
.    [5]     nected  with  the  disposition  of  the  real  estate  of 
the  testatrix.     It  would  be  impossible  to  separate 
the  disposition  of  the  personal  property  from  that  made 
of  the  real  estate.     They  are  essentially  connected,  and 
not  separable.     The   surrogate  himself  finds   that  the 
will  is  one  of  both  real  and  personal  property,  and  he 
attempts  to  make  no  restriction  of  his  construction,  so 
as  to  confine  it' to  the  disposition  made  of  the  personal 
projjerty  alone.     But  we  are  of  the  opinion,  under  this 
sect!  >u  of  the  Code,  and  under  the  common-law  limita- 
tion of  the  power  of  the  surrogate's  court,  that  the  sur- 
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rogaie  had  no  jurisdiction  to  make  a  construction  of  this 
will  or  pass  upon  the  validity  of  any  of  its  parts,  because 
there  was  no  disposition  of  personal  property  independ- 
ent of  and  separable  from  the  disposition  of  the  real 
estate. 

It  follows  that  so  much  of  the  decree  as  makes  a  con- 
struction of  the  will  and  passes  upon  the  validity  of  any 
portion  thereof  should  be  reversed. 

That  part  of  decree  appealed  from  reversed,  with 
costs  of  appeal  to  both  parties,  payable  out  of  the 
estate. 

DwiGHT,  P. J.,  and  Lewis,  J.,  concurred. 


EFFRA.T,  Appellant,  v.  MASSON,  as  Administratrix, 

ETC.,  BeSPONDENT. 

Cm  Court  op  New  York,  General  Term;  Deoebiber, 

1891. 

§§  1835,  1836,  3343. 

OoiU — award  ofy  against  executors  or  administrators  in  the  city  court 
of  New  Torh-^  City  court  of  New  York  is  not  a  superior  city  court. 

Where  in  an  action  against  an  administratrix  upon  a  debt  owing  by 
her  decedent  the  plaintiff  had  a  verdict  in  his  favor,  and  there- 
upon entered  judgment  for  the  amount  thereof,  and  costs, 
which  he  taxed  upon  notice,  but  without  application  to  the 
court  for  costs, — Eeldy  that  while  the  including  of  the  costs  in 
a  judgment  was  premature  and  irregular,  and  subject  to  be 
stricken  out  on  motion,  if  the  plaintiff  can  satisfy  the  court  that 
be  is  entitled  to  them,  in  order  to  do  substantial  justice  the 
court  will  disregard  the  irregularity. 
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Where  a  claim  against  an  admin istratrix  upon  a  debt  owing  by  ber 
decedent  was  duly  presented  to  her  and  by  her  rejected,  and  no 
offer  to  refer  made,  the  claimant  upon  recovering  judgment  in 
his  favor  in  an  action  brought  on  the  claim  is  entitled  to  costs, 
and  in  the  city  court  of  New  York  it  is  not  necessary  to  obtain  or 
present  a  statement  of  the  facts  certified  by  the  judge  before 
whom  the  trial  took  place. 

The  city  court  of  New  York  is  not  a  superior  city  court. 

(DedeM  Deemiber,  1891.) 

• 

Appeal  by  the  defendant  from  an  order  of  the  special 
term  denying  a  motion  to  strike  ont  of  a  judgment  en- 
tered  herein  costs  taxed  in  favor  of  the  defendant. 

The  facts  are  stated  at  length  in  the  opinion. 

E.  Hveratdy  for  plaintiff,  respondent. 

M,  F.  Finnegan^  for  defendant,  appellant. 


McCabtht,  J.  —  This  is  an  appeal  from  an  order 
made  by  the  Hon.  Justice  Fitzsimons,  denying  a  motion 
made  on  behalf  of  the  defendants  to  amend  the  judgment 
entered  herein  by  striking  out  and  disallowing  the  costs 
of  the  plaintiff  inserted  after  a  trial  and  recovery  had  in 
favor  of  plaintiff. 

The  plaintiff  commenced  an  action  against  defendant 
in  her  representatiye  capacity  as  administratrix,  etc.,  of 
Mary  Ann  Thuillier,  deceased,  to  recover  a  sum  of 
money  claimed  to  be- due  to  plaintiff  from  the  estate  of 
said  decedent.  This  action  was  at  issue  on  complaint 
and  answer,  and  was  duly  tried  before  Hon.  Justice  YjlA 
Wygk  and  a  jury,  at  a  regular  trial  term,  and  judgment 
rendered  in  favor  of  plaintiff  with  an  extra  allowance  of 
five  per  cent. 

The  action  was  commenced  after  the  due  presentation 
to  the  administratrix,  in  pursuance  of  a  notice  published 
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by  her  requiring  creditors  to  present  claims  within  a 
specified  time,  and  which  claim  of  plaintiff  had  been 
dnlj  presented  and  absolutely  rejected  by  the  adminis- 
tratrix. 

After  the  trial  the  plaintiff  duly  served^a  bill  of  costs 
with  due  notice  of  taxation,  and  costs  were  duly  taxed 
by  the  clerk,  in  pursuance  of  such  notice,  without  ob- 
jection from  the  defendant. 

Judgment  was  thereupon  entered  against  defendant 
in  her  representative  capacity  as  administi*atrix  on  May 
11th,  the  notice  of  taxation  having  been  previously 
served  on  May  Sth,  and  on  said  May  11th  notice  of  the 
entry  of  judgment  was  duly  served  on  appellant's  (de- 
fendant's) attorney. 

On  May  15th  defendant  made  a  motion^  to  set  aside 
the  verdict  and  judgment,  and  for  a  new  trial  of  this  ac- 
tion on  the  judge's  minutes,  which  motion  was  duly 
heard  and  argued  before  the  Hon.  Justice  V-a!n  Wyck, 
before  whom  the  trial  was  had  and  denied,  with  ten  dol- 
lars costs  to  plaintiff,  and  thereafter  the  motion  to 
amend  said  judgment  by  striking  out  the  costs  was 
made. 

The  including  of  costs  in  the  judgment  in  this  case 
without  application  to  the  court  was  premature  and  ir- 
regular, and  subject  to  be  stricken  out  on  motion  unless 
the  plaintiff  can  satisfy  the  court  that  it  comes  within 
the  requirements  of  section  1836,  and  authorities  here- 
after cited.  When  such  appears,  the  court,  in  order  to 
do  substantial  justice,  will  disregard  the  irregularity 
and  grant  the  relief  asked  for.  The  defendant  obtained 
on  May  19, 1891,  an  order  to  show  cause  why  an  order 
should  not  be  made  requiring  the  clerk  of  this  court  to 
amend  the  judgment  entered  herein,  by  striking  out  all 
of  the  costs  other  than  the  actual  disbursements  taxed 
and  entered  herein.  Upon  the  hearing  of  this  motion 
the  following  papers  besides  the  pleadings  were  pre- 
sented: 
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[Title  of  case.] 

On  the  annexed  affidavit  of  Michael  F.  Finnegan, 
verified  the  19th  day  of  May,  1891,  and  upon  all  the  pro- 
ceedings heretofore  had  herein, 

Let  the  plaintiff  or  her  attorney  show  caVise  before 
me,  or  one  of  the  justices  of  this  court,  at  the  chambers 
thereof,  in  the  old  City  Hall,  in  the  city  of  New  York,  on 
the  2l8t  day  of  May,  1891,  at  ten  o'clock  in  the  fore- 
noon, why  an  order  should  not  be  made  requiring  the 
clerk  of  this  court  to  amend  the  judgment  entered  herein 
by  striking  out  all  costs  other  than  the  actual  disburse- 
ments taxed  and  entered  herein. 

Service  of  a  copy  of  this  order  and  affidavit  on  the 
plaintiff's  attorney  on  or  before  the  19th  day  of  May^ 
1891,  will  be  deemed  sufficient  service. 
Dated  N.  T.,  May  19, 1891.  J.  M.  Fitzsdcons. 

</•  G.  G* 


[Title  of  case.] 

City  and  County  of  New  York,  ss.: 

Michael  F.  Finnegan,  being  duly  sworn,  says  that  he 
is  the  attorney  for  the  defendant  above  named. 

That  this  action  was  brought  to  recover  the  sum  of 
$540  and  interest  for  board  and  lodging,  claimed  to  be 
due  and  owing  from  defendant's  intestate  at  the  time  of 
her  demise. 

That  on  or  about  the  19th  day  of  June,  1890,  the 
plaintiff  presented  to  defendant,  as  such  administratrix, 
her  claim  for  said  board  and  lodging,  which  was  prompt- 
ly rejected. 

That  the  plaintiff  never  offered  to  refer  said  claim, 
but  immediately  brought  suit  against  defendant. 

That  on  the  trial  of  this  action  judgment  was  recov- 
ered against  defendant  for  the  sum  of  $540  and  interest, 
and  thereafter,  and  on  the  11th  day  of  May,  1891,  the 
plaintiff's  attorney  improperly  entered  judgment,  with 
costs,  other  than  disbursements,  without  first  obtaining 
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permission  from  the  ooort,  as  required  by  the  Code  of 
Civil  Procedure. 

Wherefore  deponent  prays  that  an  order  may  be 
made  requiring  the  plaintiff  or  her  attorney  to  show 
cause  why  an  order  should  not  be  made  requiring  the 
clerk  of  this  court  to  strike  out  the  costs  heretofore  taxed 
in  this  action. 

That  no  previous  application  has  been  made  for  this 
order. 

M.  F.  FiNNEGAN. 

Sworn  to  before  me  this  19th  ) 
day  of  May,  1891.  f 

W.  Tazwell  Fox, 

Notary  PvUic,  N.  Y.  Ch. 

[Title  of  case.] 

City  and  County  of  New  Tobk,  as. : 

Edmund  Huerstel,  the  plaintiff's  attorney  herein, 
being  duly  sworn,  says :  That  a  trial  of  this  action  was 
duly  had  on  the  5th  day  of  May,  1891,  before  Hon.  Jus- 
tice Van  Wyck  and  a  jury,  and  a  verdict  rendered  by 
direction  of  the  court  in  favor  of  the  plaintiff  for  the 
sum  $639.80,  and  that  an  extra  allowance  of  five  per  cent 
was  granted  by  the  justice  to  the  plaintiff. 

That  thereafter,  on  the  8th  day  of  May,  1891,  deponent 
caused  to  be  served  on  the  defendant's  attorney  a  bill  of 
<3osts,  with  a  notice  of  taxation  for  the  11th  day  of  May, 
1891,  and  that  in  pursuance  of  such  notice  the  costs 
were  duly  taxed  by  the  clerk  at  193.91,  and  that  defend- 
ant's couiisel  did  not  oppose  or  object  to  such  taxation, 
and  that  on  the  same  day  judgment  in  this  action  was 
duly  entered,  and  a  copy  of  the  same,  with  notice  of  its 
entry  on  the  same  day,  served  on  the  defendant's  attor- 
ney. 

That  this  action  is  brought  to  recover  a  claim  against 
the  estate  of  said  deceased,  which  had  been  duly  pre- 
sented to  the  administratrix  in  pursuance  of  a  notice  of 
<5reditors  to  presQnt;  claims  published  by  said  adminis- 
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tratrix,  and  upon  presentation  of  which  the  same  was 
rejected  by  a  notice  in  writing  signed  by  said  adminis- 
tratrix, a  copy  of  which  said  claim  is  annexed  to  the 
complaint  in  this  action,  and  a  copy  of  the  rejection 
thereof  is  also  hereto  annexed. 

That  the  administratrix  made  no  offer  in  reference  to 
this  claim  as  provided  by  statute,  and  the  deponent  was 
thereupon  retained  to  commence  this  action  for  the 
plaintiff. 

That  the  judgment  entered  herein,  including  costs 
and  extra  allowance,  is  against  the  defendant  in  her  rep- 
resentative capacity  as  such  administratrix,  and  not 
against  her  individually. 

That  on  the  trial  of  this  action  the  justice  granted  an 
extra  allowance  of  five  per  cent  to  the  plaintiff,  to  which 
defendant's  counsel  interposed  no  objection,  and  at  the 
same  time  the  justice,  on  the  rendering  of  said  verdict, 
directed  in  the  minutes  as  follows,  viz. :  twenty  days 
stay  of  execution  after  notice  of  entry  of  judgment,  and 
thirty  days  to  make  a  case. 

That  subsequently,  on  the  15th  day  of  May  insi,  the 
defendant's  attorney  served  a  notice  of  motion  to  set 
aside  the  judgment  and  verdict,  and  for  a  new  trial  on 
the  minutes,  which  motion  was  duly  heard  before  Hon. 
Justice  Van  Wyck  at  a  trial  term  on  May  19th  inst,  and 
an  order  was  made  and  duly  entered  thereon  denying 
the  same,  with  ten  dollars  costs  to  the  plaintiff;  and  on 
the  same  day  the  order  to  show  cause  in  this  present  mo- 
tion was  served  on  deponent  after  an  argument  had  be- 
fore Hon.  Justice  Van  Wyck,  and  the  eight  days  after 
notice  of  entry  of  judgment  herein,  and  eleven  days  after 
service  of  notice  of  taxation  of  costs  in  this  action  had 
been  served,  as  above  mentioned. 

EDMUin>  HUEBSTEL. 

Sworn  to  before  me  this  21st ) 
day  of  May,  1891.  ] 

WlMJAM  J.  GlLROY, 

Commissioner  of  Deeds,  N.  T.  Oo. 
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"NonCE  OF  REJECTION  OF  CLAIM. 

"  June  23, 1890^ 
The  within  claim  is  hereby  rejected  for  the  reason 
that  the  same  is  an  unjust  and  unlawful  claim. 

'<  Marie  E.  Masson, 

"  Administratrix.'* 


This  then  brought  the  whole  question  before  the 
court  as  well  as  the  question  of  irregularity.  It  is  the 
same  as  if  the  motion  was  now  made  by  plaintiff  to  allow 
the  costs.  The  statements  contained  in  the  affidavit  of 
plaintifTs  attorney  were  not  denied  nor  answered.  This 
written  rejection  was  absolute,  and  comes  clearly  within 
§  1836,  Code  Civil  Procedure. 

Earl,  J.,  in  Carter  v.  Beckwith  (104  N.  Y.  239 ;  6  St. 
Rep.  617),  says :  "  After  such  an  unqualified  refusal  the 
plaintifi'  was  not  bound  to  go  further  before  commenc- 
ing his  action  in  order  to  entitle  him  to  costs."  * 
\ 

*  See  King  v.  Todd  (21  N.  Y,  Civ.  Pro.  114),  where  ^r.  Justice 
BooKSTAVER  at  trial  term  of  the  court  of  common  pleas  said :  *'  Sec- 
tions 1885  and  1886  of  the  Code  provide  that  costs  shall  not  be 
awarded  against  an  executor  or  administrator  except  upon  the  two 
following  conditions,  which  must  concur:  (1)  plaintiffs  demand 
must  be  presented  within  the  time  limited  by  the  published  notice 
requiring  creditors  to  present  their  claims ;  and  (2)  the  payment  of 
the  claim  has  been  unreasonably  resisted,  or  that  the  defendant  has 
refused  to  refer."  He  also  held  that  an  administrator  cannot  be 
charged  with  costs  of  an  action  against  him  upon  a  claim  against 
his  decedent,  in  which  he  is  defeated,  unless  the  claim  was  presented 
to  him  in  writing  within  the  time  limited  by  the  published  notice 
requesting  creditors  to  present  their  claims,  and  this  although  the 
claim  was  presented  to  him  verbally  before  said  time  elapsed,  and 
also  notwithstanding  he  has  refused  to  refer  the  claim. 

In  Clark  v.  Corwin  (21  N.  T.  Civ.  Pro.  108)  the  general  term  of 
the  supreme  court  in  the  second  department  says  (per  Dtkman,  J.)} 
"  The  claim  was  presented  to  the  counsel  for  the  executors,  and  re- 
jected, and  sufficient  was  stated  by  him  at  the  time  to  constitute  a 
xefuaal  to  refer.  It  is  unnecessary  to  determine  whether  the  claim 
Vol.  XXII— 5. 
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It  is  not  necessary  to  obtain  or  present  a  statement 
of  the  facts  certified  by  the  judge  before  whom  the  trial 
took  place  in  this  court.  Section  3343,  Code  of  Ciyil 
Procedure,  declares  what  are  superior  city  courts.  This 
court  is  not  one  of  them.  The  administratrix  having 
been  exempted  from  the  payment  of  costs  personally, 
and  is  not  tjierefore  injured,  cannot  be  heard  to  com- 
plain, of  the  absence  of  the  certificate  of  the  judge  who 
tried  the  case  (Meltzer  v.  Doll,  91  N.  Y.  365). 

The  order  should  be  affirmed,  without  costs. 

Ehbiich,  Oh.  J.,  and  McGrOWN,  J.,  concurred. 

was  unreasonably  resisted,  as  the  refusal  to  refer  was  sufficient  to 
justify  the  imposition  of  costs." 

In  Healy  «.  Murphy  (21  JIT.  T.  Ow.  Pro,  18)  costs  were  refused 
where  there  had  not  been  a  refusal  to  refer,  and  the  great  reduction 
of  the  claim  effected  showed  that  the  claim  had  not  been  unreason- 
ably resisted. 

A  verbal  offer  to  refer  is  sufficient  (Lanning  v.  Swarts,  9  Hifw.  Pr. 
484 ;  Roberts  c.  Pike,  19  K  Y.  Oie.  Pro.  422). 

Costs  upon  reference  of  claim  against  a  decedent^s  estate  are  not 
governed  by  Code  Civil  Procedure,  sections  1S86,  1886  (Hallock  •• 
Bacon,  21  Jf.  T.  Ow.  Pro.  25(0. 
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POOLE,  Apfellant,  v.  BELCHA,  Bespondent. 
GouBT  OF  Appeals  ;  Febbuabt,  1892. 


§  66. 

AiUfney^^  lien — when,  enforeedbU  and  Juno  enf creed,   * 

The  proyisions  of  section  66  of  the  Code  of  Civil  Procedure,  giving 
an  attorney  a  lien  upon  his  client's  cause  of  action  or  counter- 
claim for  his  services,  does  not  prevent  parties  from  settling  and 
releasing  judgments,  suits,  and  proceedings ;  but  if  the  release  has 
the  effect  of  depriving  the  attorney  of  his  costs  the  court  has  the 
power  to  and  should  set  it  aside  and  protect  the  attorney's  lien ; 
it  cannot,  however,  be  assumed  that  a  settlement  is  in  fraud  of 
the  attorney's  rights,  and  until  the  lien  is  asserted  in  some  way, 
the  judgment  remains  the  property  of  the  client. 

To  warrant  the  court  in  disregarding  a  settlement  and  release  made 
in  an  action  it  must  be  shown  that  to  give  full  effect  to  them 
will  operate  as  a  fraud  upon  the  attorney,  or  at  least  to  his 
prejudice,  by  depriving  him  of  his  costs  or  turning  him  over 
to  an  irresponsible  client. 

Lee  V.  Vacuum  Oil  Co.  (126  N.  Y,  679)  followed. 

Where  after  the  settlement  of  an  action  between  the  parties  the  de- 
fendant's attorney  moved  to  strike  an  appeal  from  the  general 
term  calendar  and  affirm  the  judgment,  and  the  motion  was 
granted  because  the  attorney  for  the  defendant.a8serted  a  lien  for 
costs — BM,  that  so  far  as  the  order  made  affirmed  the  judgment 
it  was  erroneous  and  should  be  set  aside,  no  fraud  upon  the  at- 
torney in  the  settlement  having  been  shown  that  would  justify 
the  court  in  disregarding  it. 

{Decided  February,  1892.) 

Appeal  bj  the  plaintiff  from'an  order  of  the  general 
term  in  the  third  department  striking  an  appeal  from  the 
calendar  of  that  court  and  affirming  a  judgment  entered 
in  favor  of  the  defendant 
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The  facts  appear  in  the  opinion. 

James  Coupe,  for  plainti£f,  appellant. 

JEugene  K  Shddon,  for  defendant,  respondent 

O'Bbien,  J. — This  is  an  appeal  from  an  order  of  the 
general  term  striking  an  appeal  to  that  court  from  the 
calendar,  and  affirming,  with  costs,  a  judgment  for 
the  defendant  entered  upon  a  verdict.  The  action  was 
brought  to  recover  certain  specific  personal  property, 
which  was  delivered  to  the  plaintiff  at  the  commencement 
of  the  action.  On  the  trial  the  plaintiff  failed,  aud  a 
verdict  was  rendered  for  the  defendant.  A  motion  was 
made  by  the  plaintiff  for  a  new  trial  on  the  minutes, 
which  was  denied  June  24, 1887.  The  plaintiff  appealed 
to  the  general  term  from  this  order  July  23,  1887. 
Judgment  was  entered  on  the  verdict  December  1, 1887, 
but  no  appeal  was  taken  from  this  judgment.  October 
25,  1887,  the  plaintiff  served  a  proposed  case  containing 
exceptions,  and  subsequently  amendments  thereto  were 
served  by  the  defendant,  but  the  case  was  not  filed  or 
certified,  and  no  copy  was  served  on  the  defendant's  at- 
torney. vOn  an  affidavit  showing  these  facts  the  defendant's 
attorney  gave  notice  of  a  motion  to  be  made  at  the  general 
term  September  8,  1891,  for  an  order  striking  the  appeal 
from  the  calendar  and  for  an  affirmance  of  the  judgment. 
The  verdict  upon  which  the  judgment  was  entered  was  for 
$286.28,  the  value  of  the  property  as  found  by  the  jury. 
The  motion  to  strike  the  cause  from  the  calendar  and 
affirm  the  judgment  was  met  by  an  affidavit  on  the  part 
of  the  plaintiff  showing  that  on  September  2, 1891,  the 
plaintiff  paid  to  the  defendant  $300  and  settled  the  case; 
that  upon  such  settlement  it  was  agreed  that  each  party 
should  pay  his  own  attorney,  and  thereupon  the  defend- 
ant executed  and  delivered  to  the  plaintiff  a  general 
release  under  seal,  a  copy  of  which  was  attached  to  the 
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afSdavit.  It  is  as  broad  and  comprehensive  in  its  terms 
as  words  could  make  it.  It  releases  and  discharges  all 
actions,  causes  of  action,  suits,  debts,  bonds,  judgments, 
executions^  controversies  and  demands  whatsoever,  in 
law  or  in  equity,  which  the  defendant  then  or  ever  had 
against  the  plaintiff  or  might  have  thereafter.  This 
instrument  was  duly  acknowledged,  and  the  question  is 
whether  the  general  term  under  such  circumstances 
could  properly  have  made  the  order  appealed  from. 
The  payment  of  the  $300  by  the  plaintiff  to  the  defend- 
ant and  the  execution  and  delivery  of  the  release  operated 
as  between  the  parties  at  least  to  satisfy  and  discharge 
the  judgment  and  to  discontinue  the  appeal,  unless  the 
judgment  and  appeal  notwithstanding  the  release  is  kept 
on  foot  by  the  provisions  of  section  66  of  the  Code.  This 
section  provides  that  '*  the  attorney  who  appears  for  a 
party  has  a  lien  upon  his  client's  cause  of  action  or 
counterclaim,  which  attaches  to  a  verdict,  report,  decision 
or  judgment  in  his  client's  favor,  and  the  proceeds  thereof 
in  whosesoever  hands  they  may  come,"  and  this  lien 
cannot  be  affected  by  any  settlement  between  the  parties 
before  or  after  judgment  This  provision  does  not  pre- 
vent parties  from  settling  and  releasing  judgments,  suits, 
and  controversies.  If  the  release  has  the  effect  of  de- 
frauding the  defendant's  attorney  of  his  costs,  the  court 
has  the  power  to  and  should  set  it  aside  and  protect  the 
attorney's  lien.  But  there  was  nothing  shown  on  the 
motion  to  lead  the  court  to  believe  that  the  attorney 
needed  any  protection.  For  aught  that  appears,  his 
client  is  able  and  willing  to  pay  all  his  reasonable  and 
proper  charges,  and  if  this  is  so  why  should  the  parties 
be  prevented  from  settling  the  litigation  in  their  own 
way  ?  Neither  the  judgment  nor  the  appeal  should  under 
the  circumstances  be  kept  alive  after  the  release  between 
the  parties  unless  necessary  for  the  protection  of  the 
attorney,  and  this  is  not  claimed  nor  suggested. 

In  order  to  warrant  the  court  in  disregarding  a  settle- 
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meut  and  release  made  in  an  action,  it  must  be  shown 
that  to  give  full  effect  to  them  will  operate  as  a  fraud 
upon  the  attorney,  or  at  least  to  his  prejudice,  by  depriv- 
ing him  of  his  costs,  or  turning  him  over  to  an  irrespon- 
sible client.  The  record  does  not  present  any  such 
question.  The  order  appealed  from  was  not  made  upon 
the  theory  of  protecting  any  lien  that  the  defendant's 
attorney,  had.  It  was  made  upon  a  motion  to  strike  the 
cause  from  the  calendar,  and  affirm  the  judgment,  an 
ordinary  proceeding  in  a  cause  in  which  the  attorney 
represented  only  his  client,  and  not  any  interest  in  the 
costs  that  he  had  himself.*  For  the  purposes  of  this 
question  the  order  must  be  treated  as  if  it  was  obtained 
upon  the  application  of  the  defendant  in  person  after  he 
had  been  paid  the  judgment,  ^d  had  delivered  the  re- 
lease. No  one  would  then  claim  that  he  was  entitled  to 
proceed  any  further  with  the  case.  The  lien  secured  to 
an  attorney  by  section  66  of  the  Code  does  not  prevent 
the  party  who  owns  the  judgment  from  receiving  pay- 
ment thereof  and  executing  a  discharge.  When  it  is 
shown  that  such  payment  or  discharge  will  operate  to 
deprive  the  attorney  of  his  costs,*  the  court  has  power  to 
protect  him,  but  it  cannot  be  assumed  that  a  settlement 
is  in  fraud  of  his  rights.  Until  the  lien  of  the  attorney 
is  asserted  in  some  way  the  judgment  remains  the  prop- 
erty of  the  client  (Wehle  v.  Conner,  83  N.  Y.  231).  We 
have  had  occasion  recently  to  pass  upon  this  question 
in  another  case,  Lee  v.  Vacuum  Oil  Co.  (126  N.  F.  579). 
There  the  attorney  not  only  had  the  statutory  lien  for 
costs,  but  by  agreement  was  entitled  to  a  part  of  the 
recovery.  On  the  point  how  under  consideration,  Bugeb, 
Ch.J.,  said  :  "We  are  of  the  opinion  that  the  existence 


*  Before  the  attorney  can  proceed  with  an  action  that  has  been 
settled  between  the  parties  for  the  purpose  of  enforcing  his  lien  he 
must  secure  leave  of  court  (Washburn  v.  Mott,  19  JV.  T.  Civ.  Jhro, 
489,  and  cases  there  cited). 
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of  such  a  lien  in  favor  of  the  attorneys  does  not  confer  a 
right  on  them  to  stand  in  the  way  of  a  settlement  of  an 
action  which  is  desired  by  the  parties,  and  which  does 
not  prejudice  any  right  of  the  attorneys.  We  do  not  think 
that  such  an  agreement  deprives  a  party  of  the  right  to 
control  the  management  of  his  own  cause,  and  to  deter- 
mine when  the  litigation  shall  cease,  and  how  far  it  shall 
be  extended.  The  client  still  remains  the  lawful  owner 
of  the  cause  of  action,  and  is  not  bound  to  continue  the 
litigation  lor  the  benefit  of  his  attorney  when  he  judges 
it  prudent  to  stop,  providing  he  is  willing  and  able  to 
satisfy  his  attorney's  just  claims.'* 

When  it  appeared  that  the  plaintijBT  had  paid  the  judg- 
ment, and  the  defendant  had  released  him,  in  the  ab- 
sence of  some  showing  that  the  attorney  w6uld  be  pre- 
judiced by  allowing  the  settlement  to  stand,  the  court 
should  not  have  permitted  any  further  proceedings  ii^ 
the  cause.  It  follows  that  that  part  of  the  order  which 
affirmed  the  judgment  after  payment  and  discharge  of 
the  same  was  erroneous,  and  should  be  reversed. 

So  ordered,  with  costs. 


All  ooncurred. 
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Estate  of  MODERNO. 

SUFBEME  COUBT,  FlRBT  DePABTMENT,  GeNEBAL  TEBM; 

Febbuaby,  1892. 
§  2717. 

Executors  and  adrmnistratori^-petUianfor  payment  of  debt. 

The  payment  of  a  claim  against  a  decedent  may  and  in  a  proper  case 
should  be  directed  to  the  surrogate's  court  upon  the  petition  of 
one  to  whom  the  claim  has  been  assigned  by  the  original  credi- 
tor, presented  persuant  to  the  provisions  of  section.  2717  of  the 
Code  of  Civil  Procedure. 

(Decided  Fd^ruary  18.  1893.) 

Appeal  by  Adelaide  O.  Modemo  from  an  order  of  the 
surrogate  of  New  York  county  denying  her  application 
that  a  claim  against  the  estate  of  the  decedent,  her  hus- 
band,  assigned  to  her  be  paid. 

The  facts  appear  in  the  opinion. 

Antonia  Knavih  {Brieaen  dt  Knaidh^  attorneys),  for 
petitioner,  appellant 

Van  Bbunt,  P.J. — This  application  was  made  by  the 
widow  of  the  decedent,  claiming  to  be  a  creditor  of  his 
estate,  for  a  decree  directing  the  temporary  administra- 
tor to  pay  certain  claims  set  forth  in  her  petition.  A 
portion  of  the  claims  refer  to  expenditures  made  by  pe- 
titioner fc-  services  rendered  by  third  parties  to  deced- 
ent in  his  lifetime,  such  as  hotel  charges,  nursing,  etc., 
which  were  paid  by  her,  and  of  which  she  became  the 
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assignee.  Another  portion  relates  to  amounts  expended 
by  petitioner  for  receiving-vault  and  funeral  expenses, 
and  another  to  expenditures  in  reference  to  proving  sat- 
isfactorily the  death  of  the  decedent,  and  rendering 
assistance  in  and  about  the  probate  of  the  will.  The 
surrogate  refused  to  direct  the  payment  of  the  claims  of 
which  the  petitioner  was  assignee  upon  the  ground  that 
the  assignee  of  a  claim  against  a  decedent  has  no  stand- 
ing in  court  under  the  Code,  §  2717,  to  compel  pay- 
ment ;  and  he  also  refused  to  allow  the  payment  of  the 
expenses  in  reference  to  the  probate  of  the  will  upon 
the  ground  that  the  necessity  of  these  expenditures  was 
not  stated,  nor  the  particulars  of  the  assistance  rendered 
by  the  petitioner  in  and  about  proving  the  decedent's 
death  and  the  probate  of  the  will.  From  that  portion 
of  the  surrogate's  decree  disallowing  the  assigned  claims 
this  appeal  is  taken.  We  think  the  learned  surrogate 
erred  in  the  construction  of  section  2717  of  the  Code, 
that  an  assignee  of  a  claim  against  a  decedent  has  no 
standing  in  court  by  reason  of  said  section.  The  pro- 
vision of  the  section  is  that  a  petition  may  be  presented 
to  the  surrogate's  court  by  a,  creditor  for  the  pay- 
ment of  a  debt  against  the  estate  at  any  time  after  six 
months  have  expired  since  letters  were  granted  pray- 
ing for  a  decree  directing  the  executor  or  administrator 
to  pay  the  petitioner  his  claim.  The  assignee  of  a  claim 
is  certainly  a  creditor  of  the  estate.  The  language  of 
the  section  does  not  limit  it  to  original  creditors,  but  to 
any  person  who  at  the  time  of  filing  his  petition  is  a 
creditor  of  the  estate ;  embracing,  therefore,  those  who 
have  acquired  their  claims  by  assignment,  as  well  as 
those  who  were  original  creditors ;  there  being  no  dis- 
tinction between  the  position  of  an  assignee  of  a  claim 
and  the  original  owner  of  a  claim  if  it  had  not  been  as- 
signed. We  think,  therefore,  that,  so  far  as  the  order 
denied  th^  payment  of  the  claims  of  which  the  petitioner 
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was  an  assignee,  it  should  be  reversed,  with  $10  costs 
and  disbursements. 

Lawrence,  J.,  concurred. 

O'Brien,  J.  (concurring). — I  concur  in  the  conclusion 
reached  that,  as  assignee,  she  had  the  same  stcdtis  as  the 
original  creditor,  under  section  2717  of  the  Code. 
Though  there  was  no  formal  assignment,  the  learned 
surrogate  rightfully  says  "the  voluntary  payment  [by 
petitioner]  of  decedent's  debts  subrogated  her  to  the 
rights  of  his  creditors,  and  created  an  assignment  to  her 
of  the  respective  amounts  paid." 


PEOPLE  ex  rd.  METEE  v.  MASONIC  GUILD  AND 
MUTUAL  BENEFIT  ASSOCIATION. 

* 

Supreme  Court,  Second  Department,  Orange  Countt 

Special  Term;  January,  1892. 

§  2007. 

Mandamu9^~iohen  nonrpayment  of  costs  awarded  on  motion  for  peremp' 

tory  not  punished  as/or  contempt. 

Section  2007  of  the  Code  of  Civil  Procedure,  providing  that  a  person 
required  to  pay  costs  in  a  special  proceeding  instituted  by  a  state 
writ,  except  where  a  peremptory  writ  of  mandamus  is  awarded 
after  the  issuance  of  an  alternative  mandamus,  may  be  punished 
as  for  a  contempt  of  the  court  awarding  the  costs  if  he  fails  to  pay 
them,  although  not  strictly  a  penal  statute,  is  to  be  construed 
according  to  the  same  rules  which  apply  to  that  class  of  enact- 
ments. 

A  penal  statute,  where  there  is  doubt,  will  not  be  so  construed  Xyj 
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the  judiciary  as  to  result  in  the  infliction  of  a  punishment  which 
the  legislature  may  not  have  intended. 

In  a  statute  making  a  failure  to  pay  the  costs  of  a  proceeding  pun- 
ishable as  a  contempt,  permissive  expressions  should  not  be 
construed  as  mandatory  and  requiring  the  infliction  of  the 
punishment. 

The  provisions  of  section  2007  of  the  Code  of  Civil  Procedure  that  a 
person  who  institutes  a  proceeding  by  a  state  writ  and  fails  to 
pay  costs  awarded  agaiDSt  him  may  be  punished  as  for  a  con- 
tempt confers  upon  the  court  discretionary  power  which  the 
successful  party  in  such  a  litigation  may  properly  invoke,  but 
which  the  court  is  at  liberty  to  exercise  or  not  according  to  the 
facts  of  the  case,  and  particularly  with  reference  to  the  ability 
of  the  defeated  party  to  pay  the  costs  awarded  against  him,  and, 
it  seeme,  that  the  intention  of  the  legislature  was  to  allow  the 
court  to  enforce  payment  of  costs  in  such  a  case  by  means  of 
contempt  proceedings  if  under  all  the  circumstances  it  seemed 
proper  to  do  so. 

{Decided  January,  1892.) 


Motion  by  the  defendant  to  pnnish  the  relator  as  for 
a  contempt  in  failing  to  pay  the  costs  of  the  proceeding. 

The  relator  obtained  a  judgment  against  the  defend- 
ant, a  mutual  benefit  association,  and  after  a  return  of 
execution  unsatisfied,  moved  at  special  term  for  an  order 
that  a  peremptory  writ  of  mandamus  issue  against  de- 
fendant, directing  it  to  levy  an  assessment  on  its  mem- 
bers to  pay  the  judgment.  The  motion  was  granted,  and 
a  peremptory  mandamus  issued  in  accordance  with  the 
order.  This  order  was  affirmed  on  appeal  to  the  general 
term  (see  opinion,  58  Him,  395).  Upon  appeal  to  the 
court  of  appeals  the  order  of  the  general  and  special 
terms  was  reversed,  and  the  motion  denied  with  costs  in 
all  courts.  The  costs  having  been  adjusted  at  1217.80, 
the  same  were  demanded  from  the  relator,  who  refused 
to  pay  th'em,  and  this  motion  was  made.  The  relator 
thereupon  claimed  that  the  costs  in  this  proceeding 
should  be  offset  agaiflst  his  judgment,  and  that  he  was 
unable  to  pay  them. 
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Addphua  D.  Pape  and  Samvd  CampMH^  for  defendant 
and  motion* 

John  W.  LyoTiy  for  relator,  opposed. 

The  costs  in  this  proceeding  cannot  be  o£fset  against 
the  judgment.  1st.  The  judgment  was  obtained  in  Meyer 
V.  The  Masonic  Guild  and  Mutual  Benefit  Association. 
2d.  In  that  judgment  plaintiff  has  both  costs  and  dama- 
ges. In  the  present  proceedings  there  are  simply  costs, 
and  the  costs  belong  to  the  attorney,  and  not  to  the 
party  {In  re  Knapp,  85  N.  Y.  284 ;  Place  v.  Hayward, 
8  Civ.  Pro.  Rep.  353 ;  Tunstall  v.  Winton,  31  Hun,  220 ; 
s.  a,  92  N.  Y.  646 ;  Marshall  v.  Meech,  51  N.  Y.  140 ; 
Naylor  v.  Lane,  5  Civ.  Pro.  149;  Lachmeyer  v.  Lach- 
meycr,  17  Week.  Dig.  310;  Carlton  v.  Groldman,  5  Civ. 
Pro.  Rep.  153). 

The  attorney  is  regarded  by  virtue  of  his  position  as 
the  equitable  assignee  of  the  judgment  (Booney  v. 
Second  Avenue  R.  R.  Co.,  18  N.  Y.  360;  Marshall  v. 
Meech,  51  JV;  Z  140 ;  Tunstall  v.  Winton,  31  Hun,  220 ; 
Matter  of  Knapp,  85  N.  Y.  284 ;  Dimick  v.  Cooley,  3 
Civ.  Pro.  146. 

Chapter  16,  Title  II.,  of  the  Code  of  Civil  Procedure, 
relates  to  ''special  proceedings  instituted  by  state 
writs."  Section  2007  provides  for  the  punishment  of  a 
person  who  refuses  to  pay  costs.  Mandamus  being  a 
special  proceeding,  the  practice  of  collecting  costs  as  in 
an  action  is  not  applicable. 

Babtleit,  J.— Section  2007  of  the  Code  of  Civil  Pro- 
cedure provides  that  for  the  non-payment  upon  demand 
of  the  costs  awarded  by  a  final  order  made  in  a  special 
proceeding  instituted  by  a  state  writ  (except  where  a 
peremptory  writ  of  mandamus  is  awarded  after  the 
issuance  of  an  alternative  iiiiiudamus)  the  person  re- 
quired to  pay  the  same  may  be  punished  for  a  contempt 
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of  the  court  awarding  the  costs,  as  if  the  final  order  was 
a  final  judgment  of  the  court. 

In  the  present  case  the  relator,  without  suing  out  any 
alternative  writ,  obtained  a  peremptory  writ  of  manda- 
mus against  the  defendant  in  the  first  instance,  directing 
it  to  levy  an  assessment  on  its  members  to  pay  a  money 
judgment.  The  order  granting  the  peremptory  writ  was 
affirmed  by  the  general  term,  but  was  reversed  by  the 
court  of  appeals,  with  costs.  These  costs  amount  to 
$217.80,  and  have  been  duly  demanded  of  the  relator, 
who  has  failed  to  pay  them.  Thereupon  the  defendant 
moves  to  punish  him  for  contempt  under  the  foregoing 
provisions  of  section  2007  of  the  Code. 

I  do  not  find  that  this  section  has  ever  been  judi- 
cially construed.  No  such  .  provision  as  it  contains 
appears  to  have  existed  in  the  law  prior  to  the  enact- 
ment of  the  second  part  of  the  present  Code  of  Civil 
Procedure. 

The  learned  counsel  for  the  defendant  claims  that  it 
entitles  his  clients  to  enforce  the  collection  of  their 
costs  by  contempt  proceedings  against  the  relator  as  a 
matter  of  right,  and  furthermore  that  the  costs  awarded 
to  the  relator  as  plaintiff  against  the  defendant,  in  the 
suit  in  which  he  recovered  judgment,  cannot  be  offset 
against  the  costs  in  this  proceeding,  inasmuch  as  the 
costs  in  this  proceeding  belong  to  the  attorney,  under 
the  decision  of  the  general  term  of  the  first  department 
in  the  case  of  Tunstall  v.  Winton  (31  Hun,  219). 

In  the  view  which  I  take  of  section  2007,  it  will  not 
be  necessary  to  discuss  the  question  of  offset. 

While  the  section  cannot  be  strictly  called  a  penal 
statute,  it  nevertheless  is  to  be  construed  according  to 
tho  same  rules  which  apply  to  that  class  of  enactments. 
A  penal  statute  where  there  is  a  doubt  will  not  be  so 
construed  by  the  judiciary  as  to  result  in  the  infliction 
of  a  punishment  which  the  legislature  may  not  have 
intended  (Wilton  v.  Wentworth,  5  Foster,  N.  K  247). 
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"  Statutes  of  this  class/'  says  Mr.  Sedgwick,  in  his  well- 
known  treatise  on  statutory  construction,  "are  to  be 
fairly  construed  and  faithfully  applied,  according  to  the 
intent  of  the  legislature,  without  unwarrantable  se- 
verity on  the  one  hand  or  equally  unjustifiable  lenity  on 
the  other,  in  cases  of  doubt  the  courts  inclining  to 
mercy  {Sedgioick  on  Statutory  Construction^  2d  Edition, 
287).  Looking  at  sectioli  2007  of  the  Code  of  Civil 
Procedure  in  this  light,  it  is  to  be  observed  in  the  first 
place  that  the  tendency  of  recent  legislation  in  this 
state  has  been  strongly  adverse  to  imprisonment  for 
debt. 

Furthermore  it  is  to  be  considered,  that  the  language 
of  the  section  itself  is  not  that  the  person  required  to 
pay  the  costs  in  a  proceeding  instituted  by  state  writ 
must  be  punished  for  coutempt  in  failing  to  pay  them, 
or  that  the  party  in  whoso  favor  the  costs  are  awarded 
is  entitled  to  maintain  coutempt  proceedings  as  a  matter 
of  right,  but  simply  that  the  person  required  to  pay  the 
costs  may  be  pxmished  for  contempt.  In  a  statute  of 
this  kind  I  do  not  think  that  permissive  expressions 
should  be  construed  as  mandatory.  It  seems  to  me 
that  the  intent  of  the  legislature  was  to  allow  the  court 
^  to  enforce  payment  of  the  costs  in  such  a  case  as  this 
by  means  of  contempt  proceedings,  if  under  all  the  cir- 
cumstances it  seemed  proper  to  do  so ;  as  for  example 
if  it  were  apparent  here  that  the  relator  had  the  means 
and  was  able  to  pay  the  costs,  and  nevertheless  obsti- 
nately refused  to  pay.  But  I  do  not  think  the  provision 
is  designed  to  compel  the  court  to  imprison  a  poor  man 
simply  because  he  has  been  and  is  unable  to  pay  the 
costs  against  him  in  the  particular  forms  of  litigation 
which  must  be  instituted  by  state  writs.  In  my  opinion 
the  section  confers  upon  the  court  a  discretionary 
power  which  the  successful  party  in  such  a  litigation 
may  properly  invoke,  but  which  the  court  is  at  liberty 
to  exercise  or  not  according  to  the  facts  of  the  case,  and 
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paridcularly  with  reference  to  the  ability  of  the  defeated 
party  to  pay  the  costs  awarded  against  him. 

Upon  the  evidence  contained  in  the  papers  before 
me  as  to  the  relator's  occupation  and  financial  condi- 
tion^  I  do  not  think  he  should  be  punished  for  contempt 
in  failing  to  pay  the  costs  in  this  matter. 

The  motion  of  the  defendant  must  therefore  be 
denied. 


BOWEN,  Respondent,  v.  SWEENEY  et  gL,  Appellants, 
AND  BOWEN  AND  Othebs,  Bespondents. 

SuPBEiCE   Ooubt,  Fibst   Depabtment,   Oeneeal  Tebm; 

Febbuasy,  1892. 

§§  539,  540,  829, 1537. 

JRartitian — amendment  qf  ctmplaint  an  trial-— eompetenoy  ef  vfUnen 
teetmany  qf  tenant  by  courteey  initiate  to  traneaUion 

with  decedent.  * 


IHiere  a  demurrer  to  a  complaint  in  an  action  for  partition  was  sus- 
tained on  the  gromid  that  the  plaintiffs  interest  did  not  appear, 
and  that  nothing  was  alleged  with  respect  to  the  making  of  a 
last  will  and  testament  by  a  decedent  under  whom  the  plaintiffs 
claimed,  nor  as  to  the  absence  of  such  an  instrument,  and  tbere- 
npon  the  plaintiff  served  an  amended  complaint  alleging  that 
the  decedent  died  'Mntestate,  unmarried  and  without  issue,** 
but  did  not  allege  the  making  of  any  will  or  the  invalidity  of  a 
devise  thereby,  and  it  was  shown  upon  the  trial  that  the  de- 
cedent had  left  a  last  will  and  testament  which  was  introduced 
in  evidence,  whereupon  the  plaintiffs  sought  to  attack  it  by 
evidence  with  respect  to  its  execution, — EMy  that  it  was  im- 
proper then  to  allow  the  plaintiff  to  amend  his  complaint  by 
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alleging  the  invalidity  of  such  will :  Ih  fi]  that  after  the  notice 
which  plaintiff  had  received  of  the  defects  in  his  complaint  the 
amendment  should  not  have  been  allowed  upon  the  trial  U.  5] ; 
that  the  plaintiff,  not  being  in  possession  of  the  property  sought 
to  be  partitioned,  nor  of  any  part  thereof,  had,  as  the  complaint 
existed  at  the  time  of  the  trial,  no  standing  in  court.  L^l 

In  such  a  case,  query,  whether  or  not  such  an  amendment  intro- 
duced a  new,  separate  and  distinct  cause  of  action,  such  as 
could  not  be  imported  into  the  complaint  in  an  action  for  parti- 
tion upon  the  trial.  [^ 

The  right  to  maintain  an  action  to  partition  real  property  by  one 
claiming  as  joint  tenant  or  tenant  in  common,  as  the  heir  of  a 
decedent,  notwithstanding  an  apparent  devise  thereof  to  an- 
other by  the  decedent,  did  not  exist  until  the  enactment  of 
,  Laws  of  1853,  chap.  238,  which  conferred  a  new  cause  of  action 
differing  from  any  that  had  before  existed.  N 

The  only  ground  upon  which  the  objection  to  evidence  excluded 
can  be  sustained  where  no  ground  is  stated  is  that  it  is  irrele- 
vant and  immaterial.  IT] 

The  husband  of  a  party  to  an  action  who  claims  an  interest  in  real 
property  in  litigation  as  devisee  under  a  will  is  not  incompetent 
to  testify  to  conversations  with  the  decedent  regarding  such 
will,  merely  because  he  is  a  tenant  by  the  courtesy  initiate  in 
his  wife^s  share  of  the  property ;  his  interest  is  simply  a  con- 
tingent interest,  not  vested,  and  is  no  disqualification.  [6.8,  li] 

The  interest  which  will  preclude  a  witness  from  testifying  to  con- 
versations with  a  decedent  under  whom  the  party  in  whose 

*  behalf  he  testifies  claims  must  be  a  present,  certain  and  vested 
interest,  and  not  an  interest  uncertain,  remote  or  contingent.  W 

Hobart  v.  Hobart  (62  N.  F.  80),  In  re  Clark  (40  Bun,  233),  fol- 
lowed. [10] 

In  an  action  wherein  a  will  was  declared  invalid  because  of  fraud 
and  undue  influence,  testimony  to  declarations  by  the  decedent 
with  reference  to  her  will  made  before  she  executed  it  and 
that  the  will'was  in  her  possession  for  days  before  she  exectuted 
it,  is  material,  and  it  is  error  to  exclude  it.  [<^*  ^ 

(Decided  Febntary  18,  1892.) 

Appeal  by  the  defendants,  Michael  Sweeney,  Cath- 
erine Gallagher  and  Francis  Gallagher  from  a  judgment 
of  the  city  court  of  New  York  directing  a  partition  and 
sale  of  certain  real  property  situate  in  the  city  of  New 
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York,   and  adjudging  a  will  made  by  Mary  Theresa 
Hatton,  deceased,  invalid. 

The  facts  are  stated  in  the  opinion. 

Francis  G.  Devlin^  for  defendant,  appellant,  Michael 
Sweeney. 

WiUiain  H.  Ammtx  {Arrumx,  Bitch  &  Woodford^  attor- 
neys), for  defendant,  appellant,  Catherine  Gallagher. 

Bernard  Zxvinge^  for  defendant,  appellant,  Francis 
Gallagher. 

Flamen  B.  Candler^  for  plaintiff,  respondent,  Michael 
Bowen. 

Simeon  B.  Chittenden^  for  defendants,  respondent, 
Thomas  Bowen  and  others. 

Wmiam  J.  Kedyy  for  defendants,  appellants,  Mary 
Ann  Cane  and  Catherine  Ward. 

Van  Bbunt,  P.J. — This  action  was  brought  for  a  parti- 
tion and  sale  of  certain  property  in  the  city  of  New  York, 
the  plaintiff  claiming  to  be  interested  therein  as  tenant 
in  common  with  certain  defendants. 

The  first  complaint  in  the  action  was  demurred  to  by 
the  appellants,  and  it  was  sustained  apparently  on  the 
ground  that  no  facts  were  alleged  which  showed 
[1]     any  interest  in  the  realty  belonging  to  the   de- 
murring  defendants,  and  that  there  was  no  clear 
aTerment  of  fact  upon  the  subject  of  a  last  will  and 
.testament  of  Mary  Hatton,  or  the  absence  of  such  an 
instrument    The  plaintiff  thereupon  amended  his  com- 
plaint, alleging  that  Mary  Hatton  had  died  intestate, 

unmarried,  and  without  issue.     To  this  complaint  the 
Vol..  xxn.~6. 
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appellants  answered,  setting  up  that  the  said  Mary  Hat- 
ton  had  made  a  will  by  which  she  devised  to  them  all 
her  estate,  of  which  the  premises  in  question  were  part, 
and  that  such  devisees  were  in  the  exclusive  possession 
thereof.  The  court  thereupon  made  an  order  directing 
that  the  cause  be  put  upon  the  circuit  calendar,  to  the 
end  that  the  trial  of  the  action  might  be  proceeded  with, 
and  the  issues  of  fact  therein  contained,  or  such  of  them 
as  might  be  necessary,  might  be  tried  before  a  court  and 
jury. 

Upon  the  case  coming  up  for  trial  at  the  circuit,  the 
will  of  Mary  Hatton,  referred  to  in  the  answer  of  the 
defendants,  was  introduced  in  evidence  after  proof,  and 
thereupon  the  plaintiff  sought  to  attack  the  same  by  evi- 
dence in  reference  to  its  execution*  Objection  being 
raised,  apparently  because  of  the  condition  of  the  plead- 
ings, the  plaintiff's  counsel  moved  to  amend  his  com- 
plaint by  an  allegation  that  Mrs.  Hatton  left  what 
purported  to  be  a  will,  but  which  was  not  her  last  will 
and  testament,  because  it  was  not  properly  executed, 
and  because  she  was  not  competent  to  make  a  wiU,  and 
that  it  was  obtained  from  her  in  an  unlawful  manner  by 
undue  influence.  Objection  was  made  by  the  defend- 
ants' counsel.  The  objection  was  overruled,  and  an  ex- 
ception taken.  The  plaintifl^s  counsel  thereupon  reduced 
the  amendment  to  form,  and  the  court  stated  that  the 
amendment  Vould  be  granted  upon  terms ;  and  that,  if 
the  defendants  desired,  a  juror  would  be  withdrawn,  and 
the  trial  postponed.  The  defendants'  counsel  stated 
that  he  did  not  desire  to  postpone  the  trial,  and  asked 
that  the  amendment  be  reduced  to  writing,  and  sworn  to 
by  the  plaintiff,  which  was  done,  and  the  trial  thereupon 
proceeded,  and  upon  the  close  of  the  testimony  certain 
issues  were  framed  and  submitted  to  the  jury.  The  pe- . 
cuUarity  of  one  of  these  issues  it  is  not  necessary  to  dis- 
cuss, in  view  of  the  result  which  follows  the  decision  of 
this  appeal. 
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It  is  now  urged  that  it  was  error  in  the  court  to  allow 
the  amendment  which  was  made  upon  the  trial,  and  in 
this  view  we  are  inclined  to  concur.  The  attention  of 
the  plaintiff's  counsel  was  distinctly  called  to  the  defect 
in  pleading  upon  the  decision  of  the  demurrer  to  the 
previous  complaint,  and  he  failed  to  amend  his  com- 
plaint meeting  this  objection. 

On  this  state  of  facts,  as  the  complaint  existed  at  the 
time  the  trial  of  the  issues  was  commenced  at  the  circuit, 

the  plaintiff  had  no  standing  in  court;  he  not 
[2]     being  in  possession  of  the  property  sought  to  be 

partitioned,  or  any  part  thereof.  Whatever  rights 
he  had  were  conferred  by  section  1537  of  the  Code, 
where  it  is  provided  that  a  person  claiming  to  be  entitled 
as  a  joint  tenant  or  tenant  in  common  by  reason  of  his 
being  the  heir  of  a  person  who  died  hol(Ung  and  in  pos- 
session of  real  property  may  maintain  an  action  for  the 
partition  thereof,  whether  he  is  in  or  out  of  possession, 
notwithstanding  an  apparent  devise  thereof  to  another 
by  the  decedent,  and  possession  under  such  devise ;  but 
in  such  an  action  the  plaintiff  must  allege  and  establish 
that  the  apparent  devise  is  void. 

The  right  to  maintain  such  an  action  did  not  exist 
prior  to  the  passage  of  chapter  238  of  the  Laws  of  1863, 

and  hence  it  is  an  entirely  different  action  from 
PI     the  ordinary  action  of  partition,  which  could  only 

be  brought  where  two  or  more  persons  held  and 
were  in  possession  of  real  property,  possession  being  a 
necessary  ingredient  to  the  maintenance  of  the  action. 
Chapter  238  of  the  Laws  of  1853  was  an  innovation  in 
the  procedure  for  partition,  and  conferred  a  new  and 

different  right  of  action  from  that  which  ever  ex- 
[4]     isted  before.    And  it  may  be  doubtful  whether  it 

is  not  such  a  new  and  separate  and  distinct  cause 
of  action  that  it  cannot  be  imported  into  a  complaint  for 
partition  by  amendment.  But,  whether  it  was  so  or 
not,  we  do  not  think  that,  upon  a  trial  after  the  notice 
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[s]  which  this  plaintiff  had  received  of  the  defects  in 
his  complaint,  the  amendment  should  have  been 
allowed.  Without  discussing  in  any  way  the  merits  of 
this  case,  or  considering  the  testimony  which  is  referred 
to  at  so  great  length  upon  the  points  of  counsel  in  refer- 
ence to  the  sufficiency  of  the  proof  to  sustain  the  find- 
ings of  the  jury,  it  will  only  be  necessary  to  call  attention 
to  one  or  two  exceptions  to  the  admission  of  evidence 
which  are  fatal  to  the  judgment  in  question. 

One  Francis  Gallagher  was  called  as  a  witness  upon 
the  part  of  the  defendants.  Much  testimony  had  been 
given  in  reference  to  the  knowledge  which  Mrs.  Hatton 
had  of  this  will,  «nd  of  the  circumstances  under 
[0]  which  it  was  executed ;  it  being  claimed  that  she 
did  not  know  what  she  was  doing,  and  that  it  was 
procured  through  the  undue  influence  and  fraud  of  the 
devisees.  After  having  testified  that  he  was  the  hus- 
band of  Mrs.  Gallagher,  one  of  the  devisees  named  in 
the  wiU  of  Mrs.  Hatton,  he  was  asked :  ''Had  you  a  con- 
versation with  her  on  the  morning  before  she  executed 
the  will  ?"  This  was  objected  to  on  the  ground  that  the 
witness  is  interested  in  the  will,  and  is  not  competent  to 
testify.  He  then  testified:  "I  have  children  by  my 
present  wife."  The  objection  was  sustained,  and  the  de- 
fendants excepted.  He  was  then  asked :  ''  Did  you  hear 
Mrs.  Hatton  say  anything  about  executing,  or  having  a 
will  made  for  her,  before  she  executed  it  ?"  This  was 
objected  to,  the  objection  sustained,  and  defendants  ex- 
cepted. "  Qvestion,  Do  you  know  that  Mrs.  Hatton  had 
this  will  in  her  possession  for  three  or  four  days  before 
the  morning  she  executed  it?  (Objected  to-;  objection 
sustained ;  exception.)  Q.  After  the  will  was  executed, 
did  you  hear  Mrs.  Hatton  read  it  ?  (Objected  to ;  ob- 
jection sustained ;  exception.)"  No  ground  is  stated  for 
these  last  three  objections,  and  it  is  claimed  by  the  re- 
spondents that,  as  the  objection  was  a  general  one,  if  the 
evidence  could  be  excluded  on  any  ground  whatever,  the 
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court  will  not  hold  on  appeal  that  there  was  error  in 
excluding  the  evidence.    We  are  not  aware  of  any 
[7]  ,  such  rule.     On   the   contrary,  the  only  ground 
upon  which  an  objection  can  be  sustained  without 
any  ground  being  stated  is  that  it  is  irrelevant  and  im- 
material.   But  we  think  that  it  is  fair  in  the  construction 
of  these  objections  to  assume  that  the  evidence  was 
ruled  out  upon  the  same  ground  as  was  stated  in  the 
first  objection  above  referred  to.     In  making  this  ruling, 
however,  the  court  evidently  erred.    It  is  true  that,  if 
Mrs.  Galla^er  died  leaving  np  will,  and  without  having 
conveyed  her  real  estate,  the  witness  would  be  entitled 
to  a  tenancy  by  the  curtesy.    But,  as  this  is  sim- 
[8]     ply  a  contingent  interest,  and  not  vested,  it  was 
no  disqualification.     The  children  of  a  party  liv- 
ing have  precisely  the  same  interest  in  the  property 
owned  by  their  parent    If  he  dies  intestate,  and  without 
having  conveyed  the  property,  it  falls  to  them.    But 
they  have  never  been  excluded  upon  the  ground  of  in- 
terest.   This  rule  is  laid  down  in  1  GreeriL  Ev.  §  390, 
where  it  is  stated  that  the  true  test  of  the  interest  of  a 
witness  is  that  he  will  either  gain  or  lose  by  the  direct 
legal  operation  and  effect  of  the  judgment,  or  that  the 
record  will  be  legal  evidence  for  or  against  him  in  some 
other  action.    It  must  be  a  present,  certain,  and 
(9]     vested  interest,  and  not  an  interest  uncertain,  re- 
mote, or  contingent     Thus  the  heir  apparent  to 
an  estate  is  a  competent  witness  in  support  of  the  claim 
of  his  ancestor,  though  one  who  has  a  vested  interest  in 
remainder  is  not  competent ;   and  if  the  interest  is  of  a 
doubtful  nature,  the  objection  goes  to  the  credibility  of 
the  witness,  and  not  to  his  competency. 

This  rule  was  applied  in  the  case  of  Hobart  v.  Ho- 

bart  (62  N.  Y.  80),  and  In  re  Clark  (40  Hun,  233),  and  in 

that  case  the  distinction  between  the  contingent 

[10]    interest  of  a  husband  in  the  living  wife's  real 

estate,  and  the  vested  interest  of  a  wife  in  the  real 
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estate  of  her  husband,  is  pointed  out.    In  the  one  case 
the  interest  may  be  terminated  by  the  wife;  in  the 

other,  the  husband  cannot  direst  his  wife  of  her 
111]    right  to  dower.     Therefore  the  husband  was  a 

competent  witness  in  reference  to  transactions  be 
tween  himself  and  the  deceased. 

But  it  is  urged  by  the  respondents  that  if  these  ques* 
tions  had  been  answered  the  testimony  at  most  would 
only  have  tended  to  prove  that  the  decedent  knew  when 
she  executed  the  will  that  it  was  her  will,  and  that  fact 
the  jury  and  the  court  f oujid  in  fayor  of  the  appellants ; 
so,  as  they  were  able  to  establish  that  fact  without  any 
of  the  answers  to  these  questions,  they  were  not  preju- 
diced by  the  rulings  of  the  court  excluding  them.  But 
this  claim  does  not  by  any  means  meet  the  objection. 

It  is  claimed  that  this  will  was  obtained  by  fraud 
[18]    and  undue  influence,  and  the  jury  have  so  found. 

Now,  the  declarations  of  Mrs.  Hatton  in  reference 
to  her  will,  made  before  she  executed  it,  are  certainly 
exceedingly  important  upon  such  issue ;  as  also  is  the 
evidence  of  her  possession  of  this  will  for  days  before  its 
execution ;  and  in  view  of  the  attempt  to  establish  the 
fact  that  Mrs.  Hatton  could  not  read,  evidence  going' to 
show  that  the  witness  heard  her  read  the  will  inques- 
tion  seems  to  be  most  material.  We  see  no  escape  from 
holding  that  the  exclusion  of  this  testimony  was  error, 
and  very  serious  error,  to  the  appellants. 

We  think,  therefore,  that  the  judgment  must,  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  appellants 

to  abide  the  event. 

• 

O'Brien,  J.,  concurred. 
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NoTB  ON  Action  fob  Partition  of  Rbal  Profbrtt  bt  an  Heir- 
at-Law  who  asserts  that  an  Affarent  Devise 

thbrbof  is  voed. 

Statute. — As  is  stated  in  the  opinion  above  reported,  the  right 
to  maintain  an  action  to  partition  real  property  by  one  claiming  as 
joint  tenant  or  tenant  in  common,  as  the  heir  of  a  decedent,  not- 
withstanding an  apparent  devise  thereof  to  another  by  the  decedent, 
did  not  exist  until  the  enactment  of  Lawd  of  1853,  chap.  288.  See, 
to  this  effect,  Greene  «.  Greene  (Supm.  Ct.,  Erie  Spec.  Term,  Feb. 
1889),  28  St.  Bep.  869,  875;  Malaney  v.  Cronin  (Apl.  1887),  44 
jHmti,  270 ;  s.  c,  7  8t,  Bep,  700. 

Section  2  of  chapter  288  of  the  Laws  of  1858  (same  Stat.,  4  Edm, 
St,  at  L.  504),  conferring  this  right  of  action,  reads  as  follows ;  ^'  §  2. 
Any  heir  or  heirs  claiming  lands,  tenements  or  hereditaments  by 
descent,  from  an  ancestor  who  died  holding  and  being  in  possession 
of  the  same  (whether  such  heir  or  heirs  be  in  possession  or  not),  may 
prosecute  for  the  partition  thereof,  notwithstanding  any  apparent 
devise  by  such  ancestor,  and  any  possession  hel(l  under  the  same  de- 
vise, provided  that  such  heir  or  heirs  shall  allege  and  establish  in 
the  same  suit,  action  or  proceeding  that  such  apparent  devise  is 
void." 

This  provision  remained  in  force  until  September  1,  1880,  when, 
having  been  repealed  by  Laws  of  1880,  chap.  245,  section  1587  of 
the  Code  of  Civil  Procedure  took  its  place.  The  changes  thereby 
made  in  the  statute  were  merely  verbal,  and  it  is  said  in  Greene  v. 
Greene  (28  St.  Bep.  869,  875)  to  be  ''  in  effect  the  same,  although  its 
meaning  is  not  as  clear  as  the  act  of  1858." 

Section  1537  of  the  Code  of  Civil  Procedure  is  as  follows: 
'*§  1587.  A  person  claiming  to  be  entitled  as  a  joint  tenant  or  a 
tenant  in  common,  by  reason  of  his  being  an  heir  of  a  person  who 
died  holding  and  in  possession  of  real  property,  may  maintain  an 
action  for  the  partition  thereof,  whether  he  is  in  or  out  of  possession, 
notwithstanding  an  apparent  devise  thereof  to  another  by  the  de- 
cedent, and  possession  under  such  a  devise.  But  in  such  an  action 
the  plaintiff  must  allege  and  establish  that  the  apparent  devise  is 
void." 

Constitutionality  of  the  Statute.— In  Ward  «.  Ward  (Supm.  Ct., 
Fourth  Dept.,  Jan.  1881,  23  Hun,  431)  the  court,  per  Hardin,  J., 
says  (at  p.  488):  **  There  is  no  force  in  the  suggestion  that  the  act 
of  1858  is  unconstitutional,  because  it  allows  the  title  to  be  deter- 
mined in  such  an  action  of  partition  (Shumway  «.  Shumway,  1  Lans. 
474;  8.  c,  42iy:  F.  143)." 
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Nature  of  Action. — '*  The  statute  conferred  a  new  cause  of  action 
difEering  from  any  that  had  before  existed  "  (Bowen  v.  Sweeny, 
ante,  p.  79).  To  like  effect,  Malaney  v.  Cronin  (Apl.  1887),  44 
Hun,  278). 

'*  The  action,  though  authorized  by  statute,  has  the  incidents  and 
results  simply  of  an  ordinary  action  of  partition  "  (Hewlett  v.  Wood 
[Nov.  1873],  65  If,  F.  834). 

**  The  action  is  in  the  nature  somewhat  of  an  ejectment"  (Hew- 
lett «.  Wood  [May,  1876],  82  IT,  Y,  76,  78). 

**  The  cause  of  action  is  for  partition,  and  partition  only"  (Hen- 
derson f>.  Henderson  [May,  1887],  44  Hun,  422;  s.  c,  9  8t.  B&p.  866). 

**The  action  is  not  at  law,  but  of  an  equitable  character,  and 
should  be  disposed  of  by  the  court  at  special  term  with  the  aid  of 
a  jury  to  determine  the  questions  of  fact  necessary  to  establish  the 
title  at  law  "  (Hewlett  v.  Wood,  1  Hun,  478;  s.  c.  on  another  appeal 
[Mch.  1876],  3  Hun,  736,  aflTd  62  N.  T,  76). 

Actions  of  this  character  ^'have  none  of  the  qualities  or  conse- 
quences of  an  ejectment.  By  them  nothing  is  determined  as  to  the 
possession  or  title  to  the  land,  except  as  the  title  may  be  affected  by 
the  devise  in  question  "  (Marvin  v.  Marvin  [Ct.  App.,  Feb.  1871], 
11  Abb.  Pr.  if.  5.  102). 

By  Whom  Maintainable. — "A  person  claiming  to  be  entitled 
as  a  joint  tenant  or  a  tenant  in  common,  by  reason  of  his  being  an 
heir  of  a  person  who  died  holding  and  in  possession  of  real  prop- 
erty, may  maintain  an  action  for  the  partition  thereof"  {Code  Civ, 
Pro,  %  1537). 

The  plaintiff  must  be  the  heir  of  one  who  died  holding  and  in 
possession,  and  the  devise  he  may  attack  is  the  devise  of  such  person. 
Accordingly,  in  Greene  «.  Greene  (Supm.  Ot.,  Erie  Sp.  T.,  Feb.  1889, 
23  8t,  Bep,  869),  where  the  plaintiff's  father  by  an  ante-nuptial 
agreement  conveyed  land  to  trustees  for  the  use  of  plaintiff's  mother 
during  her  life  and  remainder  in  fee  to  the  heirs  of  her  body,  and  died 
leaving  a  will  devising  the  same  land  to  three  of  plaintiff's  brothers, 
who  upon  the  subsequent  death  of  their  mother  entered  into  posses- 
sion under  their  father's  will,  and  repudiated  any  claim  of  plaintiff 
thereto,  it  was  held  that  the  plaintiff  claiming  under  the  ante-nuptial 
agreement  could  not  maintain  an  action  of  partition  under  section 
1537  of  the  Code  of  Civil  Procedure  and  therein  attack  the  devise 
made  by  his  father  as  void.  The  court  making  the  determination 
at  special  term  said  (at  page  875) :  **  The  decedent  mentioned  in  this 
section  is  the  person  who  died  holding  and  in  possession  of  real  prop- 
erty. The  mother  of  the  plaintiff,  and  not  his  father,  was  the  person 
who  died  holding  and  in  possession  of  the  real  property."    The 
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court  also  said  (at  page  875):  ''This  section  does  not.afEord  the 
plain tift  relief  from  the  common-law  rule  that,  to  maintain  partition, 
the  plaintiff  must  be  actually  or  construe tively  in  possession." 

When  Action  Maintainable. — ''This  form  of  action"  is  said  in 
Van  Schuyler  v.  Mulford  (50 if.  Y.  426-430)  to  be  "at  least  a  doubt- 
ful procedure  for  the  trial  of  adverse  or  hostile  claims  to  real  prop- 
erty. The  title  of  the  parties  should  be  first  established  by  the 
proper  action  before  proceedings  taken  for  partition."  This  state- 
ment has  never  been  concurred  in,  not  even  inferentially,  in  any  other 
decision  made  in  this  class  of  actions,  and  it  is  expressly  held  to  be  an 
obiter  dictum  in  Wager  v.  Wager  (Supm.  Ct.,  Fourth  Dept,  Jan.  1891, 
28  Hun,  480,  442),  where  the  court  says,  in  explanation  of  it,  "No  al- 
lusion was  made  to  the  act  of  1858,  and  what  is  found  in  the  dictum 
probably  was  stated  in  respect  to  the  general  rule  as  it  was  under- 
stood before  the  enactment  of  1858." 

"It  ia  only  when  the  whole  will  or  an  entire  devise  of  real 
estate  is  attacked  for  invalidity  that  a  suit  or  proceeding  can  be  in- 
stituted under  the  act  in  question,"  and  the  action  cannot  be  main- 
tained where  "neither  the  will  .  .  .  nor  any  'devise'  therein  is 
void"  (McKeon  t>.  Kearney  [Supm.  Ct.,  N.  T.  Co.  Sp.  T.,  Dec, 
1878],  57  How.  Pr,  849). 

Where  the  validity  of  a  will  was  admitted,  and  the  validity  of  a 
provision  therein  working  an  equitable  conversion  of  the  realty  into 
personalty  was  also  conceded,  but  the  disposition  of  some  of  the 
personalty  so  created  is  claimed  to  be  invalid,  the  action  cannot  be 
maintained  (Id.), 

A  power  of  sale  given  to  executors  by  a  will  cannot  be  attacked 
under  this  statute,  nor  where  the  time  of  executing  the  power  is  not 
stated  will  it  prevent  the  maintenance  of  an  action  for  partition 
(Duffy  «.  Duffy  [Nov.  1888],  60  Hun,  266;  8.  c,  19  St.  Rep.  228;  N. 
T,  Supp,  228;  but  see,  in  part  to  the  contrary,  Henderbon  v.  Hen- 
derson [May,  1887J,  44  Hun,  420;  s.  c,  9  8t  Bep.  856;  Jenkins  «. 
Convoy  [Feb.  1877],  10  Hun,  77\ 

The  statute  "confers  a  general  power  upon  the  court  t^  deter- 
mine the  validity  of  '  an  alleged  devise  '  "  (Wager  v.  Wager  [Jan. 
1881],  28  Hun,  489,  440). 

"  The  fact  that  one  to  whom  the  land  was  devised  is  in  posses- 
sion, claiming  to  own  it,  does  not  deprive  the  court  of  jurisdic- 
tion" (Ward  «.  Ward  [Supm.  Ct.,  Fouith  Dept.,  Jan.  1881],  28  Hun, 
431). 

Adverse  possession  of  one  claiming  under  the  devise  attacked 
is  not  a  bar  to  the  action  (Wager  «.  Wager  [Jan.  1881],  28  Hun, 
489,  444). 
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'*  Action  of  partitioii  can  be  maintained  to  determine  the  validity 
of  any  devise  or  will  of  real  estate  notwithstanding  an  adverse  pos- 
session *'  (Hewlett  9,  Wood,  62  N,  T,  278;  and  see  Malaney  v.  Cronin 
[Apl.  1887],  44  Hun,  270;  b.  c,  7  8t.  Sep.  700). 

The  action  may  be  maintained  notwithstanding  a  conveyance  by 
the  devisee  named  in  the  will,  but  in  that  case  both  the  devisee  and 
the  grantee  or  grantees  must  be  made  parties  defendant.  ^'The 
purpose  of  the  law  cannot  and  ought  not  to  be  thwarted  by  a  trans- 
fer of  the  devisee's  apparent  title  to  a  party  whose  title  or  possession 
is  no  other  or  better  than  the  devisee's  "  (Malaney  v,  Cronin  [Apl. 
1887],  44  Hun,  271,  273;  B.  c,  7  8t.  Sep.  700). 

Where  a  will  attempted  to  create  a  trust  and  power  of  sale  in  the 
executors  which  was  void,  and  the  executor  conveyed  a  part  of  the 
property  to  one  of  those  for  whose  benefit  the  trust  was  attempted 
to  be  created,  it  was  held  that  the  action  could  be  maintained  and 
that  the  complaint  alleging  these  facts  did  not  state  two  causes  of 
action  or  improperly  unite  causes  of  action  (Henderson  «.  Henderson 
[May,  1887],  44  JETun,  420;  s.  c,  9  8t,  Sep,  856). 

Where  a  will  attempted  to  create  a  power  of  sale  under  which  a 
deed  was  executed  by  the  person  to  whom  it  was  given  and  then  by 
her  grantee  conveyed  back  to  her,  a  judgment  declaring  the  power 
invalid  and  directing  an  accounting  of  rents  and  profits  and  a  parti- 
tion, was  sustained  in  Jenkins  v.  Conboy  (Feb.  1887,  10  Hunj  77). 

A  devise  to  a  devisee  who  is  incompetent  to  take  being  clearly 
void  and  of  no  force  or  eftect,  an  action  to  partition  real  property 
brought  by  the  heir-at-law  of  the  devisee,  in  which  such  a  devise  is 
attacked,  is  within  the  words  of  the  act  and  may  be  maintained.  So 
held  where  the  property  sought  to  be  partitioned  was  attempted  to 
be  devised  in  the  will  to  one  who  was  incompetent  to  take  by  devise 
because  of  alienage  (Hall  «.  Hall  [Feb.  1878],  18  £kn,  807;  afPd 
81  N.  Y.  180), 

Parties. — Where  the  devisee  has  conveyed  the  real  property,  both 
she  and  her  grantee  or  grantees  should  be  made  parties  defendant 
(Malaney  «.  Cronin  [Apl.  1887],  44  JETun,  270;  8.  c,  7  8t  B^,  700). 

''All  persons  claiming  any  portion  of  said  real  estate  by  virtue 
of  said  devise  are  necessary  parties  to  such  an  action  "  (Henderson 
«.  Henderson,  44  Hun,  420). 

Where  a  trust  and  power  of  sale  attempted  to  be  created  in  an 
executor  are  asserted  to  be  void,  and  the  executor  has  conveyed  a 
part  of  the  real  property  to  one  of  those  for  whose  benefit  the  trust 
was  designed,  both  the  executor  and  his  grantee  should  be  made 
parties  defendant  notwithstanding  the  grantee  is  interested  in  a  part 
of  the  property  (2b.), 
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Pleftdine:.— In  Velie  d.  Newark  City  Ins.  Co.  (Supm.  Ct.,  Ulster 
Co.  Spec.  Term,  Feb.  1883,  .JV.  F.  Civ.  Pro,)^  Judge  Wbbtbrook, 
in  support  of  the  proposition  that  two  or  more  distinct  and  separate 
reasons  for  the  relief  asked  in  a  complaint  may  be  set  forth  therein, 
makes  the  following  reference  to  pleading  in  this  class  of  action, 
which,  though  obiter^  well  expresses  the  general  view  of  the  profes- 
sion as  to  the  statement  of  seyeral  reasons  for  the  attacking  a  will  or 
derise;  he  says:  ''Take,  for  instance,  the  case  of  a  party  who  is 
heir-at-law  of  a  deceased  testator,  seeking,  under  section  1537  of 
the  Code,  to  partition  and  to  recover  property  held  under  an  al- 
leged will.  The  rea^n  which  he  assigns  in  his  complaint  for  a  re- 
coyery  is,  that  the  apparent  devise,  under  which  the  property  is 
held,  is  void,  because,  first,  the  testator  was  legally  incompetent  to 
make  a  valid  will;  second,  the  instrument^  alleged  to  be  a  will,  was 
procured  by  fraud  and  undue  influence;  third,  the  execution  thereof 
was  insufficient  and  defective." 

It  is  incumbent  upon  plaintifEs  to  allege  that  the  apparent  devise 
is  void  and  that  they  are  the  heirs  of  the  ancestor  (Wager  v. 
Wager  [Jan.  1881],  28  ffun^  489-441). 

Where  a  complaint  alleged  that  the  widow  of  the  decedent  was 
in  possession  of  the  premises  since  his  death,  ''claiming  to  hold  said 
premises  under  and  by  virtue  of  the  apparent  devise  aforesaid  and 
by  no  other  claim,"  "  that  said  apparent  devise  is  void,"  "  that  said 
devise,  so  far  as  real  estate  is  concerned,  is  void  for  uncertainty,  and 
that  said  will  contained  no  sufficient  words  of  conveyance  to  pass 
the  title  to  said  premises"  to  said  widow, — Bsldj  that  "the  invalidity 
of  the  will  was  sufficiently  averred,  as  the  defendant  went  to  trial 
without  questioning  the  sufficiency  of  the  allegation"  (Ward  v. 
Ward  [Jan.  1881],  28  Hun,  481-483). 

Where,  in  an  action  for  the  partitioning  of  real  property,  the  plain- 
tiff alleges  that  an  apparent  devise  by  one,  as  whose  heir-at-law  he 
claims,  is  void  for  the  reason,  among  other  things,  that  the  execu- 
tion of  the  will  is  defective  and  that  its  making  was  induced  by 
undue  influence,  an  order  should  not  be  made  after  answer  direct- 
ing the  plaintiff  to  furnish  a  bill  of  the  particulars  in  which  the 
execution  of  the  will  is  alleged  to  be  defective  and  of  any  particular 
or  special  act  or  false  representation  relied  upon  to  establish  undue 
influence,  for  the  reason  that  to  require  the  first  of  these  particulars 
would  be  to  require  the  plaintiff  to  present  the  legal  arguments 
showing  wherein  the  will  was  not  properly  executed,  and  to  require 
the  second  would  be  to  require  the  evidence  upon  which  the  plain- 
tiff relies  to  establish  undue  influence,  and  also  because  fraud  is  not 
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charged  in  thecomplaint  (Hazard  v,  Birdsall  [Sapm.  Ct.,  Fifth  Dept., 
Oct.,  1891],  21  N.  Y.  Civ.  Pro.  804).    . 

The  complaint  may,  as  incidental  relief,  demand  the  cancellation 
of  a  deed  by  the  executor  the  deviae  to  whom  is  attacked  (Hender- 
son «.  Henderson,  44  Hun^  420). 

In  Voessing  «.  Yoessing  (Jan.  1878,  12  Hun,  678)  the  general 
term  of  the  supreme  court  in  the  first  department  says:  'Un  this  case 
the  plaintiffs,  claiming  the  land  by  descent  as  heirs-at-law,  com- 
menced this  action  for  a  partition.  They  alleged  in  the  complaint 
an  apparent  devise  by  their  father  by  will,  which  was  void,  and  also 
an  adjudication  upon  the  will,  deiclaring  it  «o  be  so.  The  para- 
graphs containing  these  averments  were,  on  motion,  stricken  out  as 
irrelevant.  This  was  erroneous,  and,  it  seerM^  would  not  have  been 
done  had  there  not  existed  some  misapprehension  of  the  nature  of 
the  action.  ...  It  was  essential  to  the  plaintiffs'  case  that  they 
should  aver  the  existence  of  the  devise  and  its  invalidity,  and  they 
did  so." 

ReceiTer  and  IxgonctioiL — In  such  an  action  an  application  for  a 
receiver  of  the  property  and  an  injunction  restraining  collection  of 
rents,  etc.,  will  not  be  granted  pendente  lite  where  it  is  in  the  pos- 
session of  executors  and  trustees  having  an  apparently  valid  title 
^and  the  claim  of  the  plaintiff  as  heir-at-law  is  doubtful  and  uncer- 
tain (Patterson  v.  McCunn  [Supm.  Ct.,  K.  Y.  Co.  Bp.  T.,  Aug.  1873,] 
46  Bow.  Pr.  182). 

Trial. — **  Under  the  provisions  of  art.  1,  §  2,  of  the  constitution 
of  the  state,  issues  of  fact  joined  in  proceedings  under  the  statute 
must  be  tried  by  jury,  unless  the  parties  assent  to  a  different  mode*' 
(Marvin  v.  Marvin  [Ct.  App.,  Feb.  1871],  11  Ahb.  Pr.  N.  8.  102, 
105). 

*'  Issues  of  fact  are  to  be  made  up  and  tried  by  a  jury,  and  when 
the  legal  title  is  established,  a  partition  or  a  sale  may  be  granted 
upon  application  to  the  court,  as  the  relief  demanded  after  the  main 
subject  of  the  controversy  has  been  determined  by  a  jury.  ...  In 
partition  cases  the  verdict  of  a  jury  stands  upon  the  same  footing, 
the  proceedings  on  a  trial  are  liable  to  the  same  redes,  and  subject 
to  the  same  exceptions,  as  in  other  actions,  and  will  only  be  reversed 
for  legal  errors"  (Hewlett  «.  Wood  [May,  1876],  62  N.  T.  75-78). 

**  If  there  be  issues  of  fact  in  the  case,  upon  the  result  of  which 
depends  the  title  of  any  of  the  parties,  it  becomes  the  duty,  and,  as  I 
think,  it  is  the  right  of  the  court,  to  send  such  issues  to  a  trial  by  a 
jury,  either  upon  a  settlement  of  special  issues  or  on  the  pleadings 
themselves ;  and,  after  determination  of  that  issue,  to  proceed  in  the 
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action  as  provided  by  section  23  of  the  Revised  Statutes*'  (Hewlett 
V.  Wood  [Mch.  1875],  8  -Haw,  786-738;  affd  62  JV;  Y.  76). 

^*  If  the  party  desires  a  trial  of  issues  arising  in  such  an  action  by 
a  jury,  he  is  entitled  thereto  by  making  a  timely  demand  therefor. 
The  special  term  is  required  to  yield  to  such  a  demand  in  a  proper 
case,  and  send  tlie  issues  to  the  circuit  for  determination  by  a  Jury, 
and  may  require  the  verdict  to  be  certified  back  to  the  special  term, 
where  further  relief  may  be  given  as  the  case  may  require''  (Ward  v. 
Ward  [Jan.  1881],  23  Hun,  481-488). 

The  plaintiffs  must  establish  that  the  apparent  devise  is  void  and 
that  they  are  the  heirs  of  the  ancestors  (Wager  v.  Wager  [Jan. 
1881],  28  Bun,  489-441). 

Decree. — In  these  actions  *' nothing  is  determined,  as  to  the  pos- 
session or  title  to  the  land,  except  as  the  title  may  be  affected  by 
the  devise  in  question.  It  may  well  be  that  an  heir  who  has  pro- 
ceeded under  this  section  [§  2,  chap.  288,  Laws  1858],  and  obtained 
a  judgment  declaring  the  devise  invalid,  may  never  be  able  to  re- 
cover the  land,  from  inability  to  show  a  valid  title  in  his  ancestor. 
All  that  he  has  accomplished  is  to  remove  the  obstacle  that  the  al- 
leged devise  might  interpose"  (Marvin  v.  Marvin  [Ct.  App.,  Feb, 
1871],  11  Ahb.  Pr.  JIT.  8.  102,  105). 

<<As  an  incident  to  this  cause  of  action,  the  plaintiff  has  the 
right  to  remove  the  cloud  upon  the  title  of  the  heirs  caused  by  the 
apparent  devise  contained  in  the  will  of  the  deceased,  and  all  per- 
sons claiming  any  portion  of  such  real  estate  by  virtue  of  such  devise 
are  necessary  parties  to  such  an  action,"  and  U  ie&ma  that  where  in 
such  an  action  the  validity  or  invalidity  of  the  alleged  devise  has 
been  determined,  *'  any  party  may  be  enjoined  from  setting  up  or 
from  impeaching  said  devise,  as  justice  may  require;"  that  there 
is  **  no  difficulty  in  giving  effect  to  the  decree  which  the  court 
may  ultimately  pronounce  in  such  a  case;"  and  that  where  the 
devise  is  declared  void  and  a  partition  or  sale  directed,  pos- 
session may  be  awarded  (Wager  v.  Wager  [Jan.  1881],  28  Hun, 
489-448). 

The  action  has  the  results  simply  of  an  ordinary  action  of  parti- 
tion (Hewlett  f>.  Wood,  55  K  T,  685). 

New  Trial. — A  new  trial  cannot  be  had  of  course,  as  in  an  action 
of  ejectment  (Wager  «.  Wager  [Jan.  1881],  23  Hun,  489,  448;  Marvin 
0.  Marvin  [Ct.  App..  Feb.  1871],  11  AUb,  Pr.  K  8.  102,  104). 

Review. — ^The  judgment  can  be  reviewed  in  the  court  of  appeals 
only  as  prescribed  by  the  Code  of  Civil  Procedure,  and  that  court 
has  the  power  only  to  review  questions  of  law  (Hewlett  v.  Wood, 
55  N.  Y.  685). 
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Instances. — For  some  cases  in  which  the  validity  of  a  devise  was 
determined  in  an  action  of  this  character,  but  no  point  of  practice 
under  the  statute  was  decided,  see  Greene  9,  Greene,  26  8t,  Bep. 
588;  8.  c,  64  Hun,  98;  afE'd  125  K  T.  506;  Hall  «.  Hall,  81  K  T. 
180, 


TUCK,  Respondent,  v.  MANNING. 

WILSHIRE,  Appellant,  v.  SAME. 

AMY,  Appellant,  v.  SAMK 

Supreme   Court,  First  Department,  General  Term; 

February,  1892. 

§§  712,  721-725. 

Attachmenl — reitum  of,  ieihen  to  he  made — otmeeUoUvm  of  improper  retwm. 

An  attachment  is  not  in  any  manner  merged  in,  discharged,  super- 
seded, or  in  any  manner  affected  by  the  recovery  of  judgment 
by  the  attachment  creditor  \X\, 

Where  an  attachment  has  been  vacated  or  annulled,  the  sheriff  must 
forthwith  file  in  the  clerk's  office  the  writ  with  an  indorsement 
of  his  proceedings  thereon  L^J,  but  where  it  has  been  neither  va- 
cated nor  annulled,  a  return  by  the  sheriff  of  the  attachment  to 
the  clerk  of  the  court  with  an  indorsement  thereon  that  it  is 
<<  merged  in  the  judgment  and  execution,*'  is  unauthorized  by 
law  W. 

Where  through  inadvertence,  mistake,  or  error  the  sheriff  makes  an 
unauthorized  return  of  an  attachment  and  execution,  the  rights 
of  the  creditor  are  not  impaired  or  defea.ted  [i-7],  but  the  court 
has  power  to  and  should  permit  the  sheriff  to  take  the  attach- 
ment and  execution  from  the  files  of  the  court,  cancel  the  re- 
turns thereon,  and  proceed  under  them  according  to  law. 

Christal  v.  Kelly  (88  JV.  T.  285)  PI ;  Pach  v.  Gilbert  (20  K  T.  Cio. 
Pro,  800)  followed. 

(Decided  F^yruary  18,  1892.) 
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Appeal  by  the  plaintiffs  in  the  actions  of  Wilshire  v. 
Manning  and  Amy* v.  Same,  from  an  order  made  in  the 
case  of  Tuck  v.  Manning  requiring  Hugh  J.  Grant,  late 
sheriff  of  the  city  and  county  of  New  York,  to  take  from 
the  files  of  the  clerk  of  said  city  and  county  an  attach- 
ment and  execution  filed  by  him,  cancel  the  returns 
thereon,  and  proceed  thereimder  according  to  law. 

The  facts  are  stated  in  the  opinion. 

Edivard  Bartlett^  for  appellant,  Wilshire. 

Theodore  F.  H.  Meyers  for  appellant,  Amy. 
Groevenor  8.  Subbard,  for  respondent.  Tuck. 
W.  Bowrhe  Cochran^  for  Grant,  late  sheriff,  etc. 

O'Brien,  J.— This  appeal  grows  out  of  certain  attach- 
ments issued  to  Mr.  Grant,  as  sheriff,  in  the  year  1889, 
against  the  property  of  one  Manning.  Each  of  the 
plaintiffs  in  the  above-entitled  actions  issued  attach- 
ments, and  each  subsequently  issued  one  or  more  execu- 
tions, some  against  attached  property,  and  others  not 
against  attached  property.  The  sheriff,  under  the  at- 
tachments, levied  on  a  claim  supposed  to  be  due  Man- 
ning from  Lawrence  Giles  &  Co.  of  this  city.  This  firm 
denied  ihe  indebtedness  to  Manning,  and  the  sheriff  re- 
turned  one  of  the  attachments  and  the  execution  in  the 
case  of  Tuck  unsatisfied,  so  far  as  this  claim  is  con- 
cerned. Tuck  commenced,  on  January  14,  1887,  an 
action  against  Manning,  and  procured  a  warrant  of  at- 
tachment, which  was  delivered  to  the  sheriff,  and  which, 
on  January  15, 1887,  was  served  on  Lawrence  Giles  & 
Co.,  and  a  levy  made  with  the  usual  notice.  The  latter 
firm  gave  a  certificate  that  they  had  no  property  belong- 
ing to  Manning.  Tuck  recovered  judgment,  issued  exe- 
cution, and  collected  a  part  of  the  judgment,  and  there 
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is  now  due  him  $2282.85.  On  September  10,  1888,  the 
sheriff  returned  and  filed  the  execution  with  the  clerk  of 
the  city  and  county  of  New  York,  indorsed  with  the 
amount  collected,  and  that  there  was  no  property  of  the 
defendants  in  the  county  out  of  which  he  could  cause  to 
be  made  a  levy  for  the  residue,  and  at  the  same  time  re- 
turned and  filed  with  the  clerk  the  warrant  of  attach- 
ment, indorsed,  "Merged  in  judgment  and  execution 
issued  July  10, 1888." 

Wilshire  and  Amy,  the  plaintiffs  in  the  actions  above 
entitled  Nos.  2  and  3,  commenced  actions  against  Man- 
ning, and  procured  attachments,  which  were  delivered 
to  the  sheriff  and  by  him  served,  and  a  levy  made  on 
Lawrence  Giles  &  Co.,  who  in  each  case  made  the  same 
return  as  in  the  Tuck  action.  These  plaintiffs  recovered 
a  judgment,  issued  execution,  and  collected  nothing. 
On  August  8,  1890,  in  an  action  in  this  court  brought  by 
Lawrence  Giles  &  Co.  against  Tuck,  Wilshire  and  Amy, 
and  Manning  and  the  sheriff,  it  was  adjudged  that,  at  the 
time  of  the  service  of,  and  levy  under  these  three  war- 
rants of  attachment,  on  Lawrence  Giles  &  Co.,  they  were 
indebted  to  the  defendant  Manning,  and  they  were  or- 
dered to  and  did  pay  to  Grant,  as  sheriff,  the  sum  of 
$2178.15,  the  amount  of  the  debt,  less  certain  costs  and 
expenses.  On  October  15,  1890,  an  ex  parte  order  was 
made  in  the  action  of  Tuck  against  Manning  that  the 
sheriff  take  from  the  files  of  the  county  clerk  the  attach- 
ment and  execution  in  said  action,  cancel  the  returns  on 
them,  and  proceed  thereon  according  to  law.  The  sher- 
iff, on  notice  to  Tuck,  Wilshire,  and  Amy,  moved  to 
vacate  this  order,  and,  upon  such  motion,  the  order 
from  which  this  appeal  is  taken  was  made.  Upon  this 
state  of  facts,  which  were  agreed  upon  it  is  insisted  by 
Amy  and  Wilshire  that  the  court  had  no  power  to  make 
the  order  appealed  from,  for  the  reason,  among  others, 
that,  at  the  time  the  money  determined  to  be  due  Man- 
ning reached  the  hands  of  the  sheriff,  he  was  destitute 
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of  process  tinder  which  he  conld  apply  on  Tuck's  judg- 
ment the  money  thus  receiyed, — the  Tuck  attachment 
having  been  returned,  the  Tuck  second  %xecution  having 
been  likewise  returned,  and  his  third  execution  in  the 
hands  of  the  wrong  officer.  It  is  further  claimed  that, 
kt  the  time  the  ex  parte  order  of  October  15,  1890,  was 
made,  the  judgment  had  been  obtained  by  Tuck,  on 
which  one  valid  execution  had  been  issued,  and  returned 
partly  unsatisfied,  from  which  appellants  insist  that  the 
provisional  remedy — that  attachment — was  thereby  ex- 
tinguished, and  that  it  had  no  force  or  validity  whatever, 
either  at  the  time  that  the  ex  parte  order  was  made,  or 
when  the  order  now  appealed  from  was  made.  This 
contention  is  predicated  on  the  presumption  that  the 
attachment  was  then  dead  process,  and,  like  any  other 
process,  when  once  dead  was  gone  forever.  If  ihe  ap- 
pellants were  right  in  their  views,  either  that  the  attach- 
ment was  merged  in  the  judgment,  or  that  the  sheriff 
properly  returned,  with  the  indorsement  thereon,  the 
attachments  and  executions  in  the  Tuck  actions,  then 
there  would  be  much  force  in  their  positions.  We  are  of 
opinion,  however,  that  the  authorities  and  a  reading  of 
the  sections  of  the  Code  relating  to  the  subject  of 
[1]  attachments  and  executions  will  not  sustain  the 
proposition  that  the  return  of  the  attachment  was 
merged  in,  discharged,  superseded,  or  in  any  way  affected 
by  the  judgment ;  nor  have  we  been  referred  to  any  pro- 
vision of  the  Code  which  required  the  sheriff  to  return 
the  attachments  at  all,  excepting  only  where  an  attach- 
ment has  been  vacated  or  annulled  (Section  712).  Under 
the  former  Code,  section  242,  it  was  provided  that,  when 
the  writ  shall  be  fully  executed  and  discharged,  the 
sheriff  shall  return  same ;  but  the  present  Code,  by  sec- 
tion 712,  referred  to,  provides  that  where  a  warrant  of  at- 
tachment has  been  vacated  or  annulled,  the  sheriff 
[8]     must  forthwith  file  in  the '  clerk's  office  the  writ, 

with  the  indorsement  of  his  proceeding  thereon. 
Vol.  XXII.— 7. 
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In  the  Tuck  action  the  attachment  was  neither  vacated 
nor  annulled,  and   therefore  the  return  bj  the 
m     sheriff  oi^the  warrant  of  attachment  to  the  county 
clerk,  and  the  indorsement  thereon,  were  unau- 
thorized by  law. 

The  sole  question  remaining,  then,  is  whether,  in  a 

case  of  this  kind,  where,  through  inadvertence,  mistake, 

or  error,  the  sheriff  makes  an  unauthorized  return,  the 

rights  of  the  attaching  creditor  are  to  be  impaired 

[4]     or  defeated,  and  court  remediless  to  correct  the 

error.    It  seems  to  us  that,  irrespective  of  any  of 

the  provisions  of  the  Code  of  Civil   Procedure,  this 

court,  in  regard  to  amendments,  has  the  inherent  power, 

at  any  time,  to  make  any  necessary  order  to  correct  the 

pleadings  or  proceeding  in  an  action  when  the  same  is 

in  furtl^prance  of  justice. 

In  Christal  v.  Kelly,  88  N.  Y.  286-290,  it  was  held 
that  *'  the  power  to  amend  process  and  pleadings  is  in- 
herent in  the  court,  as  part  of  its  ordinary  juris- 
[6]     diction,'*  and  a  reference  to  the  cases  will  show 
that  such  power  has  been  exercised  (People  v. 
Ames,  35  N.  Y.  482 ;  Barker  v.  Binninger,  14  N.  Y.  270- 
278 ;  Bumham  v.  Brennan,  42  N.  T.  Super.  Ct.  49-76). 
Apart,  however,  from  this,  sections  721-725  of  the  Code 
of  Civil   Procedure,  and  particularly  section  725,  ex- 
pressly confer  such  power  upon  the  court. 

The  appellants  call  our  attention  to  the  case  of  Pach 
V.  Orr  (112  N.  F.  670),  wherein  the  court  of  ap- 
ra     peals  modified  an  order  appealed  from,  by  strik- 
ing out  the  words  '*  and  the  lien  of  said  attach- 
ment  is  restored."     That  was  a  case  in  which  the  attach- 
ment was  granted  and  subsequently  vacated  ex  parte^ 
and  between  that  time  and  the  time  when  the  order  re- 
storing the  attachment  was  granted  certain  confessions 
of  judgment  had  been  made,  and  executions  levied  upon 
the  same  property  upon  which  the  sheriff  had  levied 
under  the  attachment,  prior  to  its  being  vacated.    It  is 
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insisted  that  this  is  authority,  although  no  opinion  was 
delivered  by  the  court,  for  the  position  that  no  other 
relief  could  be  granted  to  the  plaintiff  in  the  attachment 

•  suit  than  would  be  afforded  by  setting  aside  the  order 
vacating  the  attachment.  If,  however,  the  appellant  had 
pursued  his  investigation  further,  he  would  have  seen 

.  that  in  the  case  of  Pach  v.  Gilbert  (20  N.  Y.  Civ.  Fro. 
156),  where  the  question  of  priority  under  that  very  at- 
tachment in  the  former  appeal  was  in  question,  it  was 
determined  in  favor  of  the  attaching  creditors,  and  is  a 
support  for  the  position  that  the  levy  of  the  warrant  of 
attachment  on  the  debt  of  Lawrence  Giles  &  Co.  in  the 
Tuck  suit  was  not  affected  by  the  subsequent  act  of  the 
sheriff. 

We  are  of  opinion,  therefore,  that  the  court  had  the 
power  to  make  the  order  appealed  from,  and,  such 
[7]  power  being  discretionary,  we  do  not  understand 
that  it  is  claimed  that  the  exercise  of  such  discre- 
tion upon  the  fact  here  presented  was  improper.  If 
necessary,  however,  to  decide  that  point,  we  think  that, 
the  court  having  the  power  to  make  the  order,  its  dis- 
cretion was  wisely  exercised.  The  sheriff  received  the 
three  attachments,  that  of  Tuck  on  January  14, 1887, 
that  of  Wilshire  on  February  12,  1887,  and  that  of  Amy 
on  May  8, 1888.  The  return  of  the  sheriff  having  been 
unauthorized,  the  court  was  then  asked,  in  effect,  to  rein- 
state the  original  attachment  and  execution  of  Mr.  Tuck, 
so  that  he  would  occupy  the  position  that  he  would  have 
been  in  had  the  attachment  and  execution  remained  in 
the  sheriff's  hands  continuously  up  to  the  time  of  the 
making  of  the  application  to  the  court.  In  the  mean 
time  neither  Wilshire  nor  Amy  did  any  act  or  acquired 
any  rights  predicated  on  the  irregularity  of  the  sheriff, 
nor  were  the  rights  of  any  other  person  intervening 
affected  by  the  order  appealed  from.  We  are  of  opinion, 
therefore,  that  the  order  should  be  affirmed,  with  costs. 

Yan  Bbunt,  p. J.,  and  Lawbenoe,  J.,  concurred. 
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8EA80NGOOD  et  ci.  v.  NEW  YORK  ELEVATED 

R  R  CO.,  et  al 

Superior  Court  op  the  City  op  New  York,  Special 

Term  ;  March,  1892. 

§  3256. 

JHibumem/enU'-^hm  itenographar'ifen  ntt  taxable. 


A  stenographer  employed  to  take  minutes  of  the  eyidence  given 
upon  a  trial  before  a  referee  is  not  an  officer  of  the  court,  and  his 
charges  or  the  proportionate  of  his  charges  paid  by  the  success- 
ful party  to  the  action  cannot  be  taxed  as  a  disbursement  unless 
it  has  been  expressly  stipulated  that  they  may  be  so  taxed. 
*  This  is  so  even  where  the  attorneys  for  the  respective  parties 
agree  for  convenience  to  employ  a  stenographer  to  take  the  min- 
utes, each  party  to  pay  one  half  of  the  expenses;  and  where  no 
such  agreement  is  made  it  9eem»  that  the  parties  are  jointly 
liable  for  the  stenographer's  bill. 

Varnum  v.  Wheeler  (9  JV:  F.  Oif>.  Pro.  421);  Wright  «.  Eeenan 
(52iir.  T.  Super.  580);  Coltoa  v.  Simmons  (14  ITun,  76);  Marxv. 
City  of  Buffalo  (87  K  T.  184) ;  Adams  v,  N.  Y.,  Lake  Brie&  W. 
R.  R.  Co.  (20  Abb,  K  C,  180) ;  Hasbrouck  v,  ManhatUn  R.  R.  Co. 
(unnparted)  followed;  Stevens  v.  N.  Y.  Elevated  R.  R.  Co.  (18 
N,  T,  do.  Pro,  850)  distinguished. 

(Decided  March,  1892.) 

Motion  by  the  defendants  for  a  new  taxation  of  costs. 

These  are  the  ordinary  actions  against  the  elevated 
railroad  companies,  to  recover  damages  and  for  an  injunc- 
tion. After  the  cases  had  appeared  upon  the  calendar 
of  the  court,  they  were  referred  to  a  referee,  to  hear  and 
determine.  Judgments  were  entered  on  the  report  of  the 
referee  against  the  defendants,  from  which  judgments 
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defendants  appealed  to  the  general  term  of  this  court. 
On  the  argument  of  the  appeal  before  the  general  term 
the  judgments  were  affirmed,  with  costs. 

On  the  18th  day  of  March,  1892,  bills  of  costs  were 
taxed  for  the  plaintiff.  The  clerk  of  the  court,  on  the 
objection  of  defendants*  counsel,  taxed  the  amount  men- 
tioned in  each  bill  of  costs  for  a  copy  of  stenographer's 
minutes.  Counsel  for  defendants  objected  to  the  taxa- 
tion, on  the  ground  that  the  cases  were  tried  before  a 
referee,  and  that,  as  the  stenographer  was  not  an  official 
stenographer  of  the  court,  there  was  no  authority  for  the 
taxation  of  any  sum  for  stenographer's  minutes  as  a  dis- 
bursement, and  that  the  disbursements  for  said  minutes 
were  improper  and  unnecessary. 

In  the  orders  by  which  these  cases  were  referred  there 
was  no  stipulation  by  which  the  defendants  agreed  that 
the  prevailing  parties  should  tax  disbursements  for  sten- 
ographer's minutes,  nor  was  any  agreement  entered  into 
or  entry  on  the  minutes  made  as  to  the  expense  of  pro- 
curing stenographer's  minutes. 

Davies,  Short  dt  Totvnsend  for  defendants  and  mo- 
tion. 

Sacheit  dk  Bennett  for  plaintiffs,  opposed. 

MoAdam,  J. — The  stenographer  at  a  reference  is  not 
an  officer  of  the  court. 

It  was  held  in  the  case  of  Varnum  v.  Wheeler  (Su- 
preme Court,  9  i\r.  Y.  Civ.  Pro.  421)  that  "  a  stenographer 
is  not  legally  known  in  judicial  proceedings,  except  as  an 
officer  of  the  court,  acting  under  its  direction  and  sub- 
ject to  its  control ;  hence,  the  cases  holding  that  the  ex- 
pense to  a  party  for  a  copy  of  the  minutes  kept  by  him, 
in  a  trial  before  a  referee  or  other  party  where  his  ser- 
vices are  invoked,  is  not  taxable  as  a  necessary  dis- 
bursement, are  not  applicable  to  the  case  in  hand,  the 
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employment  being  by  the  party  or  parties  for  his  or  their 
accommodation  simply,  and,  therefore,  a  personal  charge 
against  the  employer ;  and  unless  so  stipolated,  snch 
expenses  cannot  be  taxed  as  a  necessary  disbursement 
(Marx  V.  The  City  of  Buffalo,  87  N.  Y,  184;  Rust  v. 
Hauselt,  2  N.  T.  Monthly  Law  Bnl.  6>  The  rule  in 
reference  to  a  trial  had  at  the  circuit  is  different.  There 
the  stenographer  is  an  officer  of  the  court,  and  acts  in  an 
official  capacity." 

In  Wright  v.  Keenan  (53  N.  Y.  Super.  [21  J.  <b  5.], 
530)  it  was  held  that ''  the  stenographer's  fee  on  the  trial 
of  an  action  before  a  referee  is  not  a  disbursement  within 
the  meaning  of  the  law  regulating  the  adjustment  of 
costs,  and  cannot  be  taxed  without  a  stipulation  between 
the  parties  to  that  effect  (Newhall  t;.  Appleton,  4  Law 
BuH.  5) ;  and  where  the  parties  on  a  trial  before  a  referee 
employ  a  stenographer  to  take  the  minutes  and  agree 
that  each  party  shall  pay  half  the  fee,  the  successful 
party  cannot  tax  as  a  disbursement  the  amount  paid  by 
him  (Colton  v,  Simmons,  14  Hun,  75 ;  Marx  v.  City  of 
Buffalo,  87  N.  Y.  184)." 

It  has  also  been  held  that  eyen  where  the  attorneys 
for  the  respective  parties  agree  for  convenience  to  em- 
ploy a  stenographer  to  take  the  minutes,  each  party  to 
pay  one  half  of  the  expense,  that  the  successful  party 
cannot  tax  costs  of  such  minutes  as  a  disbursement 
This  was  decided  in  the  case  of  Colton  v,  Simmons  (First 
Dept).  The  opinion  was  written  by  Davis,  P.J.,  part 
of  which  is  as  follows : 

"  On  presenting  the  bill  of  costs  for  adjustment  to  the 
clerk,  the  defendant  claimed  as  a  disbursement  the  sum 
of  $1847  paid  by  him  to  the  stenographer  for  his  ser- 
vices. The  clerk  refused  to  adjust  that  item  on  the 
ground  that  it  was  not  a  taxable  disbursement.  The 
special  term  has  overruled  the  decision  of  the  court  and 
directed  a  taxation  of  this  item.  We  think  the  clerk  was 
right  in  rejecting  the  item.     It  was  not  a  disbursement 
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within  the  meaning  of  the  law  regulating  the  adjustment 
of  costs.  The  parties  for  their  mutual  conyenience  agreed 
upon  the  employment  of  a  stenographer,  and  that  each 
should  pay  half  the  expenses  of  his  services  in  taking 
the  notes  of  the  evidence;  he  was  not  rendering  any 
official  service,  nor  was  he  acting  within  any  provision  of 
the  Code  which  allows  the  expense  in  tiaking  notes  or 
furnishing  the  parties  therewith  to  be  treated  as  a  dis- 
bursement in  the  case. 

*^  It  is  very  clear  that  if  they  had  employed  under  sucl^ 
mutual  agreement  any  clerk  of  ordinary  capacity  to  take 
notes  for  them  and  furnish  them  copies  of  his  notes,  the 
services  would  not  be  regarded  'as  a  disbursement ;  nor 
was  it  ever  known  under  the  former  system  that  charges 
could  be  made  by  one  party  against  the  other  for  the 
taking  of  notes  of  the  testimony  on  the  trial.  The  fact 
that  the  person  thus  employed  was  a  stenographer  and 
used  a  shorter  and  easier  mode  of  taking  notes  could  not 
make  any  difference  in  the  rule  applicable  to  the  case. 

"  Either  party  could  have  employed  his  own  stenog- 
rapher and  certainly  would  not  have  charged  the  other 
party  with  the  expense  thereby  incurred  as  a  disburse- 
ment in  the  action,  and  the  fact  that  they  unite  in  such 
employment,  for  the  purpose  of  lessening  the  expense  of 
each,  gives  no  force  to  the  suggestion  that  what  one  pays 
as  his  proportion  can  be  taxed  against  the  other  on  the 
termination  of  the  action." 

In  Marx  v.  City  of  Buffalo  (87  jHf.  Y.  184),  above  cited, 
the  attorneys  for  the  respective  parties  at  the  beginning 
of  the  trial  agreed  that  a  stenographer  should  be  em- 
ployed, whose  fees  should  be  paid  by  the  parties  in  equal 
proportions.  An  extra  copy  of  his  minutes  was  ordered 
by  the  referee.  This  was  taxed  as  an  item  of  the  plain- 
tiff's disbursement.  It  was  held  that  it  was  error  in  an 
opinion  by  Judge  Finch,  part  of  which  is  as  follows  : 

"The  stenographer  employed  was  not  the  official 
stenographer  of  the  court,  but  was  hired  as  any  clerk  or 


304  CIVIL  PROCEDURE  REPORTS. 

Seasongood  v.  New  York  Elevated  R.  R  Co. 

copyist  might  have  been,  and  this  was  done  under  an 
agreement  made  at  the  commencement  of  the  trial,  that* 
the  fees  of  the  stenographer  thus  employed  should  be 
borne  by  the  parties  in  equal  proportions,  each  paying 
one  half  thereof.  Although  an  extra  copy  was  ordered  by 
the  referee,  we  see  no  reason  why  the  costs  should  be 
taxed  against  the  defendants.  If  the  service  was  rendered 
on  their  order,  it  was  still  one  fairly  covered  by  the  orig- 
inal agreement  and  was  equally  for  the  benefit  of  both 
litigants  "  (see  also  Newhall  v.  Appleton,  4  Law  Bid,  5). 

Adams  v.  N.  T.  Lake  Erie  and  Western  (20  Abb,  N, 
C.  180)  was  tried  before  Lawrence,  J.,  and  a  jury,  in  the 
supreme  court,  first  district,  January,  1888,  and  the  re- 
port of  the  case  contains  the  following  : 

'^  Li  the  absence  of  special  agreement,  all  parties  to 
an  action  are  jointly  liable  to  an  unofficial  stenographer 
employed  to  take  the  official  records  of  proceedings  be- 
fore the  referee  and  furnish  parties  with  minutes  of  tes- 
timony "  (see  note  t6  the  case  last  cited). 

Hasbrouck  v.  The  Manhattan  R.  R.  Co.  {unreported) 
was  brought  in  the  court  of  common  pleas  and  was 
tried  before  a  referee,  and  the  judgment  was  appealed 
from  and  affirmed  at  the  general  term  of  the  Court 
The  same  question  which  arises  in  these  cases  came  up 
in  that  case.  The  clerk  refused  to  tax  the  amount  for 
stenographer's  minutes,  under  the  objection  of  counsel 
for  defendants,  and  the  plaintiff  appealed  from  the  taxa- 
tion. The  motion  came  on  to  be  heard  before  Chief 
Justice  Dalt,  and  after  a  full  argument  of  the  question 
Judge  Daly  denied  the  motion,  with  costs,  in  the  follow- 
ing opinion  : 

"  The  expense  of  procuring  a  copy  of  the  stenogra- 
pher's minutes  in  order  to  prepare  amendments  to  a  case 
on  appeal  has  been  allowed  to  a  respondent  upon  taxa- 
tion of  his  costs  of  the  general  term  "  (Stevens  v,  N.  T. 
El.  R.  R.  Co.,  31  St,  Rep,  404;  s.  c.,18  CUv,  Pro,  R.  350; 
Sebley  v.  Nichols,  32  How,  Pr.  R.  182).     "  It  has  been 
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held,  however,  that  it  is  only  in  the  case  of  official  sten^ 
ographers  that  disbursements  for  their  fees  can  be  taxed^ 
and  that  as  to  stenographers  employed  upon  a  reference, 
in  the  absence  of  a  stipulation  to  that  effect;  their  fees 
are  not  taxable  as  a  disbursement "  (Marx  v.  City  of 
Buffalo,  87  N.  Y.  184 ;  Nugent  v.  Keenan,  53  Supr.  Ct. 
B.  530).  "  The  stenographer  here  was  employed  on  a 
reference  and  there  was  no  stipulation  to  tax  his  fees. 
Motion  denied ;  $10  costs." 

The  case  relied  on  by  the  respondent  (Stevens  t;. 
N.  Y.  El.  B.  K  Co.,  supra)  was  tried  before  the  court  and 
is,  therefore,  inapplicable.  In  view  of  these  adjudications 
the  taxation  by  the  clerk  must  be  reversed  and  the  item 
for  stenographer's  fees  disallowed. 


MACDONALD,  Appellant,  v.  KIEFEBDOBF,  KIBK 

et  cd.,  Bespondemts. 

N.  T.  CouBT  OF  Common  Pleas,   General   Term; 

March,  1892. 

§§  23,  641. 

AUaehmmt — what  objections  to  cannot  be  taken  for  firtt  time  on  appeal 

— when  should  be  vacated. 


The  objection  that  the  moving  papers  of  one  applying  as  a  junior 
attaching  creditor  for  the  vacation  of  a  prior  attachment  did 
not  show  that  any  attachment  has  been  obtained  by  him  cannot 
first  be  taken  on  appeal  from  the  order  determining  the  motion, 
although,  it  seems,  that  if  made  on  the  motion  it  would  have 
been  fatal  to  the  righte  of  the  moving  creditor  to  his  right  of 
making  the  application,  unless  the  defect  was  supplied  by  an 
amendment  then  {>ermittcd  by  the  court. 
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The  objection  that  an  irregularity  for  which  an  attachment  is  at- 
tacked is  not  specified  with  sufficient  distinctness  in  the  moving 
papers  cannot  be  entertained  for  the  first  time  on  appeal. 

The  omission  to  state  in  a  warrant  of  attachment  the  ground  upoti 
which  it  is  issued  is  not  a  mere  irregularity  which  may  be  sup- 
plied  by  amendment,  but  is  a  defect  which  renders  the  warrant 
void. 

A  warrant  of  attachment  which  recites  the  ground  therefor  merely  that 
'^  defendant  has  departed  from  the  city  and  state  of  New  York  ^' 
does  not  state  any  of  the  grounds  for  an  att^hment  specified  in 
the  Code  of  Civil  Procedure  and  is  void  and  properly  vacated. 

First  National  Bank  v,  Bushwick  (17  K  T.  Civ.  Pro,  239)  Worth- 
ington  V.  Ilorsett  (6  N.  T,  8t.  Sep,  861,  reversing  b.  c,  Daily 
Beg.,  Oct  1886)  followed. 

It  9eem$  that  where  the  form  of  a  mandate  is  prescribed  by  the  Code 
it  must  be  substantially  followed,  otherwise  the  paper  will  be 
jurisdictionally  defective  and  void ;  but  that  where  the  substan- 
tial  rights  of  the  defendant  have  not  been  violated,  nor  the  rights 
of  third  persons  prejudiced,  the  defect  may  be  disregarded  or 
supplied  by  amendment ;  that  where  a  paper  purporting  to  be 
a  mandate  recites  the  necessary  jurisdictional  facts  the  same  will 
not  be  set  aside  because  of  erroneous  recitals  therein,  particularly 
if  the  defect  is  not  pointed  out  in  the  notice  of  motion  as  the 
ground  of  vacating  the  attachment ;  and  that  sherifib  in  an  action 
against  them  to  enforce  an  alleged  liability  cannot  attack  the 
form  of  the  mandate  placed  in  their  hands  for  enforcement. 

{Bedded  May  2,  1892.) 

Appeal  by  the  plaintiff  from  an  order  of  this  court 
entered  upon  the  motion  of  subsequent  attaching  credi- 
tors vacating  a  warrant  of  attachment  herein. 

On  the  first  day  of  February,  1892,  Nellie  Macdonald, 
the  plaintiff  and  appellant,  procured  a  warrant  of  attach- 
ment against  the  property  of  Frederick  F.  Kieferdorf  in 
this  action,  which  was  subsequently  levied  upon  the 
property  of  the  defendant.  The  warrant  recited  '^  that 
defendant  has  departed  from  the  city  and  state  of  New 
Tork." 

Subsequently  Harford  B.  Eork  and  others,  compos- 
ing the  firm  of  H.  B.  Eirk  &  Co.,  the  respondents — upon 
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an  affidavit  of  their  attorney  alleging  the  granting  of  the 
said  warrant  of  attachment  in  the  above-entitled  action 
on  'February  1,  1892,  a  copy  of  which  he  annexed  to  the 
moving  papers,  and  also  that  in  pursuance  thereof  the 
sheriff  had  made  a  levy  on  the  stock  and  goods  of  the 
defendant;  that  on  or  about  February  4,  1892,  an  ac- 
tion was  commenced  in  this  court,  in  which  the  respon- 
dents were  plaintiffs,and  the  defendant  herein,  defendant; 
that  on  Februry  5,  1892,  an  attachment  was  granted  in 
said  last-mentioned  action  against  the  property  of  the 
defendant,  upon  the  ground  that  defendant  had  departed 
from  this  state  tfrith  intent  to  defraud  his  creditors  or  to 
avoid  the  service  of  a  summons,  and  duly  issued  to  the 
sheriff,  who  by  virtue  thereof  attached  the  property  of 
the  defendant,  and  upon  the  sheriff's  certificate  that  he 
had  levied  upon  the  property  of  the  defendant  by  virtue 
of  each  of  the  aforesaid  attachments— moved  to  vacate 
the  attachment  granted  herein  upon  the  ground  that  it 
fails  to  comply  with  sections  23  and  641  of  the  Code  of 
Civil  Procedure. 

Upon  the  argument  of  the  said  motion,  the  appellant 
applied  to  the  court  *'  for  leave  to  amend  the  said  war- 
rant of  attachment  by  inserting  therein  a  full  statement 
of  the  grounds  upon  which  the  said  warrant  was  granted, 
as  required  by  section  641  of  the  Code  of  Civil  Proced- 
ure," which  application  was  denied,  and  the  said  motion 
was  granted  ''  upon  the  ground  that  the  said  warrant  of 
attachment  fails  to  comply  with  section  641  of  the  Code 
of  Civil  Procedure,"  and  from  the  order  entered  thereon 
the  plaintiff  appeals. 

Further  facts  are  stated  in  the  opinion. 

8,  F.  Knedand  and  Henry  M.  Heymann^  for  appellant. 

Seth  Sprague  Terry,  for  respondent. 

GiEGEBiCH,  J. — The  appellant  seeks  a  reversal  of  the 
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order  appealed  from  on  the  ground,  among  others,  that 
the  moving  papers  in  this  case  do  not  show  that  any 
valid  attachment  had  been  obtained  by  the  moving 
creditors,  and  that,  therefore,  the  motion  to  vacate  her 
attachment  could  not  be  entertained.  Had  such  an  ob- 
jection been  made  in  the  court  below,  it  would  have  been 
fatal  to  the  right  of  the  moving  creditors  to  make  such 
application  (Tim  v.  Smith,  3  Civ.  Pro.  347;  qff'd  93 
N.  Y.  87 ;  Williams  v.  Waddell,  5  Civ.  Pro.  191 ;  Bruen 
V.  Qillet,  44  Hun,  298 ;  Williams  v.  Cullen,  11  St.  Rep. 
283 ;  Dayton  v.  The  McElwee  Mfg.  Co.,  N.  F.  Law  Jour- 
nal,  Dec.  22,  1891),  unless  the  defect  pointed  out  was 
permitted  to  be  supplied  by  amendment.  But  it  would 
be  jnanifestly  unjust  to  permit  such  an  objection  to  be 
raised  for  the  first  time  on  appeal,  which  the  appellant 
had  every  opportunity  to  present  in  the  court  below,  and 
which  if  made  might  have  been  met  by  strict  legal  proof 
of  the  subsequent  lien  (Tim  v.  Smith,  supra) ;  or  if  the 
court  would  not  have  permitted  an  amendment  to  supply 
such  proof,  it  must  have  denied  the  motion  without  prej- 
udice to  a  renewal  of  th^  application  upon  proper  proofs 
and  papers.  Therefore,  under  the  circumstances,  the 
objection  is  not  available  on  appeal  in  the  first  instance. 

The  appellant  also  insists  that  the  particular  irregu- 
larity is  not  specified  in  the  moving  papers.  The  order 
to  show  cause  specifies  with  sufficient  distinctness  the 
grounds  upon  which  the  moving  creditor  moved  the  court 
to  vacate  the  warrant  of  attachment  herein ;  but  con- 
ceding that  the  ground  was  not  sufficiently  pointed  out, 
the  record  shows  that  this  objection  was-  not  raised  in 
the  court  below,  where  a  full  argument  and  hearing  was 
had  upon  the  merits;  and  under  the  authorities  the  ob- 
jection cannot  now  be  entertained  for  the  first  time 
(Livermore  v.  Bainbridge,  14  Abb.  N.  8.  227 ;  Miller  v. 
Kent,  10  Weekly  Dig.  361 ;  s.  c.  59  How.  321.) 

The  appellant  also  insists  that  the  omission  of  any 
of  the  requirements  specified  in  section  641  of  the  Code 
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of  CItU  Procedure  is  a  mere  irregularity,  and  that  such 
an  omission  may  be  supplied  by  amendment.  It  is 
difficult  to  see  how  such  a  construction  can  be  placed 
upon  these  provisions  of  the  Code,  which  are  manda- 
tory, as  clearly  appears  by  the  following  portion  there- 
of, applicable  to  the  case  under  consideration,  viz.: 
The  warrant  must  be  subscribed  by  the  judge  and  the 
plaintiff's  attorney,  and  must  briefly  recite  the  ground 
of  the  attachment"  (Id.).  The  requisites  of  the  war- 
rant are  thus  prescribed,  and  it  is  manifest  from  the  lan- 
guage of  the  statute  that  the  legislature  intended  that, 
unless  these  provisions  are  complied  with,  the  warrant 
shall  be  void. 

This  view  is  in  accord  with  that  of  the  codifiers, 
whose  reasons  for  the  additional  requirements  which 
now  appear  in  section  641  of  the  Code  are  stated  by  Mr. 
Throop  in  his  Notes  on  the  New  Code,  at  page  129,  and 
in  which  he  says  that  the  additions  to  this  section  are 
modelled  upon  a  corresponding  section  in  Title  L  (section 
561.)  In  the  note  to  section  661  he  says  the  second  and 
third  sentences  have  been  added,  and  that  the  former 
expressly  requires  the  order  to  state  the  grounds  of 
arrest,  so  as  to  harmonize  the  provision  with  similar 
provisions  relating  to  other  provisional  remedies,  and 
with  section  668,  whereby  the  plaintiff,  in  opposing  a 
motion  to  vacate  an  order  of  arrest,  made  upon  proof  on 
the  part  of  the  defendant,  is,  in  general,  confined  to  the 
grounds  of  arrest  recited  in  the  order. 

While  section  661  was  amended  in  1877  so  as  to  omit 
this  requirement,  it  can  make  no  difference  in  the  reason 
given  by  the  codifiers.  It  was  manifestly  their  intention 
to  require  the  ground  to  be  recited  in  the  warrant  of  at- 
tachment, as  section  583  expressly  provides  that  upon  a 
motion  to  vacate  an  attachment,  made  upon  additional 
affidavits,  new  proof  on  the  part  of  the  plaintiff  may  be 
made  tending  to  sustain  any  ground  for  the  attachment 
recited  in  the  warrant  and  no  other. 
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In  the  case  at  bar  the  warrant  which  was  vacated 
substantially  failed  to  recite  the  ground  of  the  attach- 
ment. It  merely  recited  that  *'  defendant  has  departed 
from  the  city  and  state  of  New  York.*'  This  is  not 
one  of  the  grounds  specified  in  the  Code  for  the  grant- 
ing of  an  attachment.  A  person  has  a  perfect  right  to 
depart  from  the  city  and  state  of  New  York  without 
subjecting  his  property  to  an  attachment.  In  only  two 
instances  can  an  attachment  be  granted  against  the 
property  of  a  person  departing  from  the  state,  and  those 
are,  when  he  departs  either  with  intent  to  defraud  his 
creditors  or  to  avoid  the  service  of  a  summons. 

We  have  not,  after  some  research,  been  able  to  find 
any  decision  touching  the  precise  point  involved.  We 
have  been  referred  to  the  case  of  the  First  National 
Bank  v.  Bush  wick  Chem.  Works  (17  Civ.  Pro.  229), 
which  does  not  touch  the  point,  and  it,  therefore,  cannot 
be  regarded  as  controlling.  In  that  case  an  attachment 
was  granted  upon  the  ground  that  the  defendant  was 
about  to  fraudulently  assign,  secrete  or  dispose  of  its 
property,  while  the  warrant  recited  that  it  had  transferred 
and  disposed  of  its  property  fraudulently.  The  court 
said  this  was  irregular,  but  as  the  defect  had  not  been 
pointed  out  in  the  notice  of  motion  as  a  ground  of  vacat- 
ing the  attachment,  it  coidd  not  be  taken  advantage  of. 

The  difference  between  that  case  and  the  one  at  bar 
is  plain.  There  the  warrant  on  its  face  was  a  good  one, 
as  it  recited  a  ground  recognized  by  the  Code ;  but  in 
the  case  at  bar  the  warrant  does  not  recite  any  legal 
ground  whatsoever. 

The  case  of  Worthington  v.  Dorsett  (6  N.  Y.  State  B. 
861,  rev'g  Daily  Reg.^  Oct  5,  1886),  which  arose  in  the 
supreme  court,  is  in  harmony  with  the  views  above  ex- 
pressed. In  that  case  the  name  of  the  judge  who 
granted  the  attachment  was  omitted  from  the  copy-war- 
rant served.    The  defendants  moved  to  vacate  the  at- 
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tachment,  which  was  denied  by  the  judge  at  chambers, 
who  held  that  the  omission  referred  to  was  a  mere  irreg- 
ularity which  it  was  the  duty  of  the  court  to  permit  to 
be  remedied,  and  was  not  a  good  ground  for  vacating  the 
attachment  On  appeal,  the  order  denying  the  motion 
to  vacate  the  attachment  was  reversed,  and  the  paper 
purporting  to  be  an  attachment  vacated. 

The  appellant  has  cited  a  number  of  cases,  which  have 
been  carefully  examined  and  considered;  but  none  of 
them  are  at  variance  with  the  conclusions  krrived  at  and 
hereinbefore  expressed.  As  a  result  of  such  an  exami- 
nation of  the  cases  so  cited,  and  of  those  cited  by  the 
respondent,  it  is  deemed  to  be  not  amiss  to  state  that 
the  following  deductions  have  been  drawn  therefrom, 
viz.: 

1.  That  where  the  form  of  a  mandate  is  prescribed 
by  the  Code,  it  must  be  substantially  followed,  other* 
wise  the  paper  will  be  jurisdictionally  defective  and 
void  (Osbom  v.  McCloskey,  55  How.  Pr,  345 ;  Worth- 
ington  V.  Dorsett,  supra  ;  Place  v.  Eiley,  98  N.Y.\\  and 
Bee  Blossom  v.  Estes,  84  N.  Y.  614). 

2.  But  where  the  substantial  rights  of  the  defendant 
have  not  been  violated,  nor  the  rights  of  third  persons 
prejudiced,  the  defect  may  be  disregarded  or  supplied 
by  amendment  (Atlantic,  etc.,  Tel.  Oo.  v.  Baltimore,  etc., 
R  R  Co.,  46  Supr.  Ct.  B.  377,  409). 

3.  Where  the  paper  purporting  to  be  a  mandate  re- 
cites the  necessary  jurisdictional  facts,  the  same  will  not 
be  set  aside  because  of  erroneous  recitals  therein,  par- 
ticularly if  the  defect  is  not  pointed  out  in  the  notice  of 
motion  as  a  ground  of  vacating  the  attachment  {First 
National  Bank  v,  Bushwick,  supra), 

4.  That  sheriffs  in  an  action  against  them  to  enforce 
an  alleged  liability  as  bail  cannot  attack  the  form  of  the 
mandate  placed  in  their  hands  for  enforcement  (Doug- 
lass V.  Haberstro,  88  N.  Y.  611). 
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Inasmuch  as  the  warrant  in  the  case  at  bar  was 
jurisdictionally  defective,  the  order  appealed  from 
should  be  affirmed,  with  costs. 

Dalt,  O.J.,  and  Bisohoff,  Jr.,  J.,  concurred. 


DODGE  V.  LAWSON. 


SXTFEBIOB    COUBT    OP    THE    CrTY    OF    NeW  ToBE,   SPECIAL 

Tebm  ;  Apbil^  1892. 
§820. 

InUrpUaAer^^'pa^er  itf  court  anmatumfar — toJim  denied  heeauae  amotint 

claimed  not  admitted. 

The  court  is  without  power  to  settle  the  conflicting  claims  of  parties 
on  an  application  for  interpleader  mider  section  820  of  the  Code 
of  Civil  Procedure. 

Where. claim  is  made  by  two  parties  to  the  surplus  arising  upon  a 
sale  of  certain  bonds  and  one  of  them  waives  any  tort  in  the 
transaction  (so  far  as  he  is  concerned)  by  suing  for  such  surplus, 
the  court  cannot  by  ordering  that  the  other  claimant  be  inter- 
pleaded in  the  action  compel  him  to  waive  any  claim  for  tortious 
conduct  by  the  defendant  in  the  transaction,  nor  can  it  limit 
the  amount  of  said  claimant's  demand  for  said  act. 

An  interpleader  cannot  be  ordered  where  the  amount  offered  to 
be  deposited  by  the  defendants  is  less  than  that  claimed  by  the 
plaintiff,  although  the  defendants  may  in  the  judgment  of  the 
court  offer  the  proper  amount.  The  question  must  be  d etermined 
on  the  trial  of  the  motion  and  only  be  granted  where  the  de- 
fendants admit  the  full  and  same  amount  claimed  as  due  to  one 
or  the  other  of  the  claimants ;  even  a  dispute  as  to  interest  de- 
feating the  motion. 

A  motion  for  an  interpleader  cannot  be  granted  where  the  defendant 
is  a  wrong-doer  as  to  either  party. 

(Decided  ApHl,  1S92. 
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Motion  by  the  defendants  that  Charles  W.  Gould,  as 
assignee  of  the  firm  of  Field,  Lindley,  Weichers  &  Co.,  be 
interpleaded  in  the  action  and  substituted  as  defendant 
in  their  stead. 

The  complaint  alleges  in  substance  that  on  and  prior 
to  November  30,  1891,  plaintiff  was  the  owner  and  en- 
titled to  the  possession  of  $41,000  of  negotiable  railroad 
bonds  of  the  value  of  about  $30,750,  with  the  41  coupons 
thereon  for  $26  each,  which  were  due  by  their  terms 
December  1, 1891 ;  that  prior  to  those  dates  the  plaintiff 
had  delivered  the  bonds  and  coupons  to  Field,  Lindley, 
Weichers  &  Co.,  as  security  for  a  loan ;  that,, without 
plaintiff's  knowledge  or  consent,  said  firm  delivered  said 
41  bonds  with  54  other  like  bonds  and  $100,000  of  other 
railroad  obligations  to  defendants,  as  security  for  the 
payment  of  loans  aggregating  $120,000 ;  that  the  mon- 
eys obtained  by  Field,  Lindley,  Weichers  &  Co.  were  ap- 
plied to  their  own  use ;  that  the  54  other  like  bonds  and 
the  $100,000  of  other  obligations  were  the  property  of  the 
Union  Pacific  Bailway  Co ;  that  on  December  14,  1891, 
the  amount  and  interest  of  the  loans  made  by  defendants 
to  said  firm  aggregated  $121,706.21 ;  that  on  that  day  the 
Union  Pacific  Bailway  Co.  paid  defendants  $96,116.66 
on  account  of  said  sum,  and  received  from  defendants 
all  of  said  securities  excepting  the  41  bonds  of  the 
plaintiff,  leaving  a  balance  due  defendants  of  $25,689.55; 
that  on  the  same  day  defendants  sold  plaintiffs  41  bonds 
for  $29,110  and  collected  on  his  coupons  $1,025,  the  last 
two  items  making  together  $30,135,  which  was  applied 
by  defendants  in  payment  of  the  aforesaid  balance  of 
$25,589.55,  leaving  a  surplus  of  $4,545.55,  which  the 
plaintiff  seeks  to  recover. 

The  defendants  claim  that  the  sale  and  collections  ag- 
gregated $29,673.75,  instead  of  $30,135,  as  claimed  by  the 

plaintiff,  and  that  the  surplus,  therefore,  amounts  to 
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$4,08(117,  instead  of  $4,545.55,  as  alleged  by  the  plain- 
tiff. 

The  defendants  admit  their  liability  to  the  extent  of 
$4,080.17  aforesaid,  and  allege  that  Field,  Lindley, 
Weichers  &  Co.  made  a  general  assignment  to  Charles 
W.  Gould,  and  that  Mr.  Gonld  has  made  claim  to  the 
surplus  ;  that  he  cannot  determine  whether  it  should  go 
to  the  plaintiff  or  to  Gould,  and,  therefore,  applies  to  de- 
posit the  surplus  in  court,  to  the  end  that  the  defend- 
ants may  be  discharged  from  liability  to  either  claimant; 
that  Gould  may  be  substituted  as  defendant  in  their 
stead,  that  the  respective  interests  of  the  two  claimants 
may  be  determined,  as  upon  interpleader,  under  section 
820  of  the  Code. 

The  plaintiff  objects  to  the  application  upon  the 
ground  that  the  demand  made  by  him  is  for  $4,545.55, 
and  the  sum  admitted  and  proposed  to  be  deposited 
amounts  to  only  $4,080.17.  Mr.  Gk)uld,  the  assignee, 
objects  because  the  arrangement  by  which  the  54  bonds 
and  $100,000  of  other  railroad  securities  were  returned 
to  the  Union  Pacific  Railway  Co.  was  in  violation  oi  his 
rights ;  that  the^sale  of  the  other  securities  was  made 
without  his  assent ;  and  that  the  sum  proposed  to  be  de- 
posited in  court,  $4,080.17,  is  insufficient  in  amount,  and 
that  upon  a  proper  settlement  of  the  accounts  a  much 
larger  sum  will  be  found  due. 

A.  W.  Christffdld^  for  defendants  and  motion. 

Holmes  &  Adams  for  plaintiff,  opposed. 

m 

Varderpody  Cuming  dk  Ooodmn,  for  assignee,  rftc., 
opposed. 

MgAdam,  J.— The  court  is  without  power  to  settle  the 
conflicting  claims  on  an  application  for  interpleader 
under  section  820  of  the  Code  Q[iane  v.  N.  T.  Life  Ins.  Co., 
66  Hun,  92 ;  Bait.  &  Ohio  Co.  v.  Arthur,  90  N.  T.  234). 


VOL.  XXIL  115 


Dodge  «.  Lawson. 


The  plaintiff,  by  his  form  of  action,  has  waived  (so  far 
as  he  is  concerned)  any  tort  by  Field,  Lindley,  Weichers 
&  Co.,  or  by  the  defendants;  but  the  court  cannot  com- 
pel the  assignee  of  Fi0ld,  Lindley,  Weichers  &  Co.  to 
waive  any  claim  for  tortious  conduct  by  the  defendants 
towards  that  firm  in  the  aforesaid  transactions,  by  sub- 
stituting the  assignee  and  exonerating  the  defendants 
from  any  other  form  of  liability  than  that  indicated  by 
the  nature  of  the  present  action,  or  limit  the  amount  of 
their  demand  for  such  acts. 

Nor  can  the  court  on  a  motion  of  this  character  ignore 
the  method  by  which  the  plaintiff  fixes  the  surplus  at 
$4,545.55,  and  adopt  that  by  which  the  defendants  fix  it 
at  $4,080,  even  though  the  latter  may  in  its  judgment  be 
the  correct  theory  on  which  the  figures  ought  to  be 
made.  That  questioiji  must  be  determined  at  the  trial. 
It  is  only  where  the  defendant  admits  the  full  and  the 
same  amount  claimed  as  due  to  one  or  the  other  of  the 
claimants,  that  the  motion  can  be  granted  (B.  &  O.  Co. 
V.  Arthur,  supra;  Bender  v.  Sherwood,  15  How,  Pr.  258). 
Even  a  dispute  as  to  interest  will  defeat  the  motion  (Sib- 
ley V.  Equitable,  etc.,  Co.,  56  Super.  Ct.  274 ;  s.  a,  18  St. 
Hep.  834,  3  iT.  Y.  Supp.8). 

The  applicant  must  not  be  a  wrong-doer  as  to  either 
party  (Shaw  v.  Coster,  8  Paige,  339 ;  Morgan  v.  Fillmore 
18  Abb.  Pr.  217),  or  it  will  defeat  his  motion. 

For  the  reasons  stated, the  application  for  interpleader 
must  be  denied,  with  $10  costs  to  be  paid  to  the  plaintiff, 
leaving  the  parties  free  to  bring  such  action  or  suit  in 
equity,  with  all  the  parties  before  the  court,  as  they 
may  deem  best  to  settle  the  various  conflicting  rights, 
liabilities  and  equities  that  have  been  presented. 
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PEOPLE  ex  rd.  CONNOR  v.  PURROT  et  al.,  as  Fibb 

COMMISSIOKBBS  OF  THE  Cm  OF  NeW  ToBE. 

N.  T.  Court  of  Common  Pi^eas,  Special  Tebm  ; 

Apbil,  1892. 

§§  2125,  2133. 

OerUarari—fn'actiee  where  writ  not  applied  for  in  time. 

Where  a  writ  of  certiorari  is  issued  more  than  four  months  after  the 
determination  sought  to  be  reviewed  thereby,  became  final  and 
binding  upop  the  relator,  the  writ  may,  upon  motion  of  the  de» 
fendant,  be  quashed.  The  practice  is  not  like  that  where  the 
statute  of  limitations  is  sought  to  be  taken  advantage  of,  which 
can  only  be  done  by  answer,  but  is  more  analogous  to  a  case 
where  an  appeal  is  not  taken  in  time,  where  the  remedy  is  by 
motion,  or  to  the  case  of  a  mechanic's  lien  in  which  it  appears 
from  the  complaint  that  it  was  not  filed  within  the  statutory 
time,  where  a  demurrer  lies. 

People  ex  rd.  McKeary  «.  McLean  {unreported)^  not  followed. 

{Bedded  AprU,  1892.) 


Motion  to  quash  a  writ  of  certiorari  on  the  ground 
that  said  writ  was  not  granted  and  served  within  four 
calendar  months  after  the  determination  sought  to  be 
reviewed  thereby  became  final  and  binding  upon  the 
relator. 

WiUiam  L.  Findley,  for  respondents  and  motion. 

Louis  J.  OrarU,  for  relator,  opposed. 

BooKSTATER,  J. — It  is  Contended  on  behalf  of  the  re- 
lator that  section  2133  of  the  Code  provides  that  "  any 
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order  may  be  made  or  proceeding  taken  in  the  case  in 
relation  to  any  matter  not  provided  for  in  this  article, 
as  a  similar  proceeding  may  be  taken  in  an  action 
brought  in  the  same  court;"  and  that,  as  there  is  no 
special  provision  in  the  article  as  to  procedure  in 
case  the  writ  is  not  served  within  the  time  prescribed, 
the  proper  course  would  be  the  same  as  in  an  action, 
which  would  be  to  set  up  the  fact  in  the  return ;  basing 
this  claim  upon  Section  413  of  the  Code  of  Civil  Pro- 
cedure, which  provides  that  the  statute  of  limitations 
can  only  be  taken  advantage  of  by  answer,  and  that  if 
the  appellants  desired  to  avail  themselves  of  that  pro- 
vision, they  should  set  it  up  in  the  return.  This  I  do 
not  think  is  sound,  Aotwithstanding  the  opinion  of  the 
learned  judge  who  decided  The  People  ex  rd,  McNeary 
V.  McLean  (unreported).  There  is  a  broad  distinction 
between,  the  statute  of  limitations  and  the  time  provided 
bv  statute  within  which  a  proceeding  must  be  instituted. 
In  the  former  case,  if  the  plaintiff  is  a  non-resident,  the 
statute  does  not  run  against  him ;  and  so  in  many  other 
exceptions  provided  for  by  law.  But  in  this  case  the 
statute  makes  no  such  exceptions.  It  is  more  analogous 
to  the  time  given  in  which  to  take  an  appeal ;  if  an  appeal 
is  not  taken  within  the  time  limited,  it  may  be  dismissed 
on  motion  without  waiting  for  the  appeal  to  be  heard 
So  in  the  case  of  a  mechanic's  lien,  if  it  should  clearly 
appear  upon  the  face  of  the  complaint  that  more  than 
ninety  days  had  expired  between  the  entire  completion 
of  the  work  and  the  filing  of  the  lien,  the  complaint 
would  be  demurrable  and  the  defect  need  not  be  taken 
advantage  of  by  answer.  And  this  is  true  of  many 
other  remedies,  the  time  to  take  advantage  of  which  is 
limited  by  law.  In  those  cases  the  party  seeking  the 
'remedy  must  bring  himself  within  the  statute  before  he 
can  avail  himself  of  it. 

The  motion  should  therefore  be  granted,  ^with  ten 
dollars  costs. 
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DUNN  V.  HUETHER 

SUPBEME     COUBT,     FiBST     DePABTMEMT,     GENEBAL    TeBM; 

Apbil,  1892. 
§  2339. 

CommitUe  of  tMone  penovk-^pawer  of  court  to  di^pom  of  property  or  ro- 

lease  dower. 

The  supreme  court  and  in  the  city  of  New  York  the  court  of  com- 
mon pleas  have  jurisdiction  over  the  property  of  a  person  in- 
competent to  manage  himself  or  his  affairs  in  consequence  of 
lunacy,  idiocy  or  habitual  drunkenness ;  but  their  power  is  limited 
by  the  provision  of  the  title  of  the  Code  of  Civil  Procedure 
(§§  2320-2840  inclusive)  relating  to  the  subject,  and  there  is 
no  expressed  authority  given  the  court,  or  the  committee  ap- 
pointed by  the  court,  to  dispose  of  the  property  of  the  lunatic ; 
the  provision  of  section  2880,  that  the  committee  of  the  person 
or  property  of  the  lunatic  is  subject  to  the  direction  and  control 
of  the  court  by  which  it  was  appointed,  with  respect  to  the  exe- 
cution of  his  duties,  cannot  be  construed  to  authorize  the  court 
to  direct  an  extinguishing  by  the  committee  of  the  incoherent 
right  of  dower  of  the  lunatic. 

The  court  is  not  given  expressed  or  implied  authority  to  deprive  a 
lunatic  of  her  incoherent  right  of  dower  in  her  husband^s  prop- 
erty. The  purchaser  of  land  from  the  husband  of  a  lunatic  may 
properly  refuse  to  accept  a  deed  thereof  executed  by  the  hus- 
band and  the  committee  of  the  lunatic,  since  said  deed  will  not 
pass  title  free  from  the  wife's  dower. 

{Decided  April  U,  1892.) 

Case  submitted  npon  agreed  statement 

The  facts  appear  in  the  opinion. 

B.  J.  Douras  {Sheehan,  Southworth  &  DouraSj  attor- 
neys), for  plaintiff. 
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Ocid^ogle  dt  Cohn,  for  defendant. 

Ingbaham,  J.— By  title  6,  art.  4,  c.  17,  Code,  §§  2320- 
2340  inclasiVe,  this  court  is  given  the  custody  of  the 
person  and  the  care  of  the  property  of  a  person  incom- 
petent to  manage  himself  or  his  a^airs  in  consequence 
of  lunacy,  idiocy  or  habitual  drunkenness,  and  in  this 
city  the  court  of  common  pleas  has  concurrent  jurisdic- 
tion with  this  court  as  to  tl^e  custody  of  the  person  and 
the  care  of  the  property  of  such  persons.  The  power 
of  the  court,  however,  is  limited  by  the  provisions  of 
this  title,  and  thqre  is  no  express  authority  given  for  the 
court,  or  the  committee  appointed  by  the  court,  to  dis- 
pose of  the  property  of  the  lunatic.  Section  2339  pro- 
vides that  the  committee,  either  of  the  person  or  the 
property,  is  subject  to  the  direction  and  control  of  the 
court  by  which  he  was  appointed,  with  respect  to  the 
execution  of  his  duties ;  but  this  direction  and  control 
cannot  be  construed  to  authorize  the  court  to  direct  an 
extinguishment  by  the  committee  of  the  inchoate  right 
of  dower  of  the  lunatic. 

Thei:ie  is  no  express  provision  as  to  the  powers  of 
the  committee  when  appointed,  but  by  section  2321  the 
court  must  preserve  the  lunatic's  property  from  waste 
and  destruction,  and  out  of  the  proceeds  must  provide 
for  the  payment  of  his  debts,  and  for  the  safekeeping 
and  maintenance  and  the  education,  when  required,  of 
an  incompetent  person  and  his  family ;  and  section  2339 
provides  that  the  committee  of  the  property  cannot 
alien,  mortgage  or  otherwise  dispose  of  real  property, 
except  to  lease  ilrfor  a  term  not  exceeding  five  years, 
without  the  special  direction  of  the  court,  obtained  upon 
proceedings  taken  for  thfU  purpose,  as  prescribed  in 
title  7  of  the  chapter.  I  do  not  think  that  the  court  is 
by  this  title  given  any  power  to  divest  a  lunatic  of  her 
inchoate  right  of  dower  in  her  husband's  property ;  none 
certainly  is  expressly  given,  and  I  do  not  think  it  is 
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given  by  implication.  Section  2348  provides  for  the  ap- 
plication to  sell  the  real  property  of  the  Innatic,  and 
authority  is  there  given  to  the  court  to  order  the  sale, 
couveyance,  mortgage  or  lease  of  the  real  property,  or 
a  term,  estate  or  other  interest  in  real  property,  belong- 
ing to  the  incompetent  person. 

It  has  been  held  in  the  case  of  T7itihans  v.  Sehack 
(105  N.  Y.  336)  that  an  inchoate  right  of  dower  is  not 
an  interest  in  land  at  all,  bat  is  a  contingent  claim,  aris- 
ing, not  oat  of  contracts,  but  as  an  institution  of  law, 
constituting  a  mere  chose  in  action,  incapable  of  transfer 
by  grant  or  conveyance,  but  susceptible  only  during  its 
inchoate  state  of  extinguishment,  and  such  extinguish- 
ment can  only  be  effected  by  the  act  of  the  wife  in  join- 
ing with  her  husband  in  the  execution  of  a  deed  of  land, 
by  force  of  the  statute.  By  section  16,  c.  1,  title  3,  pi  2, 
1  Bev.  St.,  it  is  provided  that  "no  act,  deed  or  convey- 
ance executed  or  performed  by  the  husband,  without 
the  assent  of  his  wife,  evidenced  by  her  acknowledgment 
thereof  in  the  manner  required  by  law  to  pass  the  estates 
of  married  women,  .  .  .  shall  prejudice  the  right  of  his 
wife  to  her  dower  or  jointure,  or  preclude  her  from  the 
recovery  thereof,  if  otherwise  entitled  thereto." 

I  think,  therefore,  that  as  this  court,  or  the  commit- 
tee appointed  by  the  court,  is  not  directly  authorized  by 
statute  to  execute  an  instrument  by  which  this  inchoate 
right  of  dower  shall  be  extinguished,  and  as  the  provis- 
ion of  the  Code  authorizing  the  sale  of  the  lunatic's 
property  does  not  include  an  inchoate  right  of  dower, 
and  as  the  provision  of  the  Revised  Statutes  before  cited 
provides  that  no  deed  of  the  husband,  without  the  as- 
sent of  the  wife,  shall  prejudice  the  right  of  the  wife  to 
her  dower,  or  preclude  her  from  the  enforcement  thereof, 
the  act  of  the  committee  in  joining  with  the  husband  in 
executing  a  deed  of  the  property  in  which  the  wife  has 
such  an  inchoate  right  of  dower  would  not  extinguish 
such  right,  and  that  in  consequence  thereof  the  deed 
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tendered  by  the  vendor  wonld  not  pass  a  title  in  the 
grantee  free  from  the  wife's  dower. 

Hnether  is  therefore  entitled  to  judgment  for  the 
recovery  of  $500,  with  interest  from  October  17, 1891, 
together  with  the  sum  of  $130,  the  amount  agreed  upon 
as  the  expenses  for  examining  the  title,  and  judgment 
should  be  ordered  accordingly. 

Van  Brunt,  P.J.,  and  O'Brien,  J.  (concurring). — ^The 
papers  submitted  do  not  conform  to  the  provision  of 
the  statute,  in  that  no  statement  of  facts  is  agreed  to, 
and  the  submission  is  not  in  the  form  of  an  action ;  but 
as  the  questions  have  been  examined,  and  we  concur  in 
the  foregoing  opinion,  we  have  concluded  so  to  decide 
the  question. 


BUTH,   Bespondent,   v.   DAVENPOBT,  as  Exeoutor, 

AND  CABDWELL,  as  Executrix,  of  Samuel 

Cardwell^  Deceased,  Appellants. 

Supreme  Court,  First  Department,  General  Term  ; 

April,  1892. 

§§  1835,  1836. 

OosU — when  executors  not  charged  with  in  action  agaimt  them.* 

The  general  rule  is  that  costs  will  not  be  awarded  against  executors 
in  an  action  brought  upon  a  claim  against  their  decedent,  and 
it  is  only  in  cases  where  the  claim  has  been  duly  presented  or 

the  payment  thereof  unreasonably  resisted,  or  tlie  defendants 

■ 
^  See  notes  on  costs  in  actions  against  executors  and  administra- 
tors, antej  p.  65,  and  note  on  costs  on  reference  of  claim  against 
executors  and  administrators,  21  N.  T.  Civ,  Pro.  255. 
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ref UM  to  refer  as  prescribed  by  law,  that  the  court  has  power 
to  award  costs. 

To  sustain  the  conclusion  that  a  claim  against  the  estate  of  a  de- 
cedent has  been  unreasonably  resisted  or  neglected  by  his  execu- 
tor, the  facts  should  show  not  only  that  the  claim  was  presented^ 
but  also  that  the  executor  unreasonably  resisted  or  neglected  its 
payment. 

Where,  upon  an  application  for  costs  in  an  action  brought  against  an 
executor  upon  a  claim  against  his  decedent,  it  appeared  that  the 
payment  of  the  claim  had  been  orally  demanded  and  that  an- 
other action  had  been  brought  against  one  of  the  executors 
upon  the  claim  which  had  been  dismissed  because  the  proper 
parties  were  not  defendants, — Hdd,  that  there  had  been  a 
sufficient  presentation  of  the  claim  to  entitle  the  plaintiff  to 
costs  if  the  payment  had  been  unreasonably  resisted  or  neglected, 
but  that,  as  the  claim  was  one  for  unliquidated  damages  for  in- 
jury to  property  caused  by  water  coming  through  a  roof,  and 
had  been  reduced  from  $3000  to  fSOO,  there  was  no  unreason- 
able refusal  or  neglect  to  make  payment. 

Where  a  claim  against  the  estate  of  a  decedent  is  materially  reduced 
upon  the  trial,  the  resistance  made  by  his  executor  is  not  unrea- 
sonable, and  costs  cannot  be  awarded  to  plaintiff  because  of  such 
resistance. 

{Deeidad  AprU  14,  1892.) 

Appeal  by  the  defendants  fronwan  order  of  the  New 
York  coontj  special  term  allowing  the  plaintiff  costs 
of  action,  and  also  from  that  part  of  the  judgment  in 
this  action  directing  the  recovery  of  costs  by  the  plain- 
tiff. 

m 

This  action  was  brought  by  the  plaintiff  against  the 
defendants,  as  executor  and  executrix  of  Samuel  Card- 
well,  deceased,  to  recover  damages  for  injuries  to  prop- 
erty caused  by  the  leaking  of  water  through  the  roof  of 
premises  leased  by  the  plaintiff  from  Samuel  Cardwell, 
Jr.,  the  decedent's  son,  which  lease  together  with  a  lease- 
hold in  the  premises  owned  by  Samuel  Card  well,  Jr., 
had  been  assigned  by  him  to  the  decedent 

Other  facts  are  stated  in  the  opinion. 
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Charles  B.  Otis,  for  defendants,  appellants. 
Albert  I.  Sire,  for  plaintiff,  respondent. 

O'Bbien,  J. — As  shown  by  this  title,  this  is  an  action 
against  executors,  which,  after  a  trial,  resulted  in  a  ver- 
dict for  plaintiff,  for  which,  in  addition  to  costs  and  an 
allowance,  he  was  permitted  to  take  judgment  From 
so  much  of  the  judgment  as  granted  costs  and  allowance 
this  appeal  is  taken,  and,  inasmuch  as  the  action  of  the 
court  was  based  on  a  stipulation  made  between  the 
parties,  which  recites  the  facts,  it  is  necessary  to  set 
forth  the  same  at  length. 

This  stipulation  was  as  follows :  **  On  or  about  the 
13th  day  of  March,  A.D.  1889,  the  plaintiff  commenced 
an  action  against  William  B.  Davenport,  as  executor  of 
the  last  will  and  testament  of  Samuel  Oardwell,  Jr.,  to 
recover  damages  occasioned  by  the  rain  coming  upon 
the  plaintiff's  property,  as  described  in  the  complaint 
in  this  action ;  that  the  said  action  was  tried,  the  com- 
plaint dismissed,  went  to  the  general  term,  and  a  new 
trial  ordered  by  the  general  term  ;  that  the  second  trial 
came  on  in  June,  1891,  before  Hon.  Charles  H.  Tbuax 
and  a  jury,  and  the  complaint  was  dismissed  on  the 
ground  that  the  wrong  party  had  been  sued ;  that  the 
said  William  B.  Davenport  and  Sophia  Cardwell  are 
executors  of  the  last  will  and  testament  of  Samuel 
Cardwell,  Sr.;  that  this  action  was  commenced  in  the 
month  of  July,  A.D.  1891,  to  recover  the  sum  of  $3000 
for  the  same  damages  claimed  in  the  prior  action  against 
William  B.  Davenport,  as  executor  of  the  last  will  and 
testament  of  Samuel  Cardwell,  Jr;,  and  has  now  resulted 
in  a  verdict  for  the  plaintiff  for  the  sum  of  $300  dam- 
ages ;  that  no  claim  has  ever  been  presented  either  to 
William  B.  Davenport,  as  executor  of  the  last  will  and 
testament  of  Samuel  Cardwell,  Jr.,  or  to  William  B. 
Davenport  arid  Sophia  Cardwell,  executors  of  the  last 
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will  and  testament  of  Samuel  Cardwell,  Sr.,  or  to  either 
of  them,  except  that  an  oral  demand  was  made,  and  in 
so  far  as  a  presentation  of  the  said  claim  was  involyed 
in  the  bringing  of  the  actions  above  recited ;  that  the 
defendants  in  this  action,  or  either  of  them,  have  never 
offered  or  ref ased  to  refer  the  claim  of  the  plaintiff  as 
♦  prescribed  by  law." 

Section  1835  and  1836  of  the  Code  prohibit  the  al- 
lowance  of  costs,  unless  the  claim  against  the  estate  was 
duly  presented,  or  the  payment  thereof  unreasonably 
resisted,  or  the  defendant  refused  to  refer  as  prescribed 
by  law ;  either  of  which  conditions  existing,  the  court 
may,  in  its  discretion,  adjudicate  costs  in  favor  of  the 
plaintiff  (Hopkins  v.  Lott,  111  N.  Y.  579). 

The.  general  rule,  therefore,  is  that  costs  shall  not  be 
awarded  against  executors,  and  it  is  only  in  cases  where 
oi)  3  of  the  conditions  has  been  fulfilled  by  the  plaintiff 
that  the  court  has  power  to  award  costs. 

The  stipulation  shows,  as  well  as  the  conclusion  of 
the  learned  trial  judge,  that  two  of  the  three  conditions 
essential  to  awarding  costs  were  wanting  in  this  case — 
namely,  the  presentation  of  plaintiff's  demand  to  the 
executors,  and  the  refusal  of  the  executors  to  refer  the 
claim.  This  leaves  the  third,  which  was  the  ground 
upon  which  the  court  based  its  action — namely,  that  it 
appeared  that  the  payment  of  the  claim  was  unreason- 
ably resisted  or  neglected  by  the  defendant.  To  sustain 
this  conclusion,  it  was  necessary  that  the  facts  should 
show  not  only  that  the  claim  was  presented,  but  also 
that  the  executors  unreasonably  resisted  or  neglected 
its  payment.  When  we  consider  the  fact  that  the  same 
attorney  who  appears  here  also  appeared  in  the  former 
action  brought  against  the  executors  of  plaintiff's  origi- 
nal lessor,  and  that  upon  such  trial  the  nature,  char- 
acter and  extent  of  the  claim  were  developed,  and 
knowledge  thereof  brought  to  these  defendants,  coupled 
with  the  fact  that  the  stipulation  itself  concedes  that  an 


VOL.  XXn.  125 


Ruth  V,  Davenport. 


oral  demand  was  made,  these  together,  we  think,  would 
have  justified  the  conclusion  of  the  learned  court  that 
the  claim  was  presented,  it  not  being  absolutely  essen- 
tial to  comply  with  this  condition  that  a  formal  claim 
should  have  been  presented.  Taking,  however,  the 
character  of  the  claim  itself,  it  being  one  for  unliquidated 
damages  for  injuries  to  property  caused  by  water  com- 
ing through  a  roof,  and  the  fact  that  the  claim  made  of 
$3000  was  reduced  by  the  recovery  had  to  $300,  it  can- 
not  be  claimed  that  by  a  failure  to  pay  the  original 
amount  it  was  unreasonably  refused  or  neglected. 

It  is  to  be  regretted  that,  in  a  case  presenting  the 
facts  such  as  appeared  in  this  action,  we  cannot  find 
authority  to  support  the  conclusion  reached  by  the 
learned  trial  judge ;  for,  after  considering  the  amount  of 
time  and  labor,  and  the  action  pursued  by  the  same 
attorney  who  appears  here  for  the  defendants,  and  who 
appeared  in  the  former  trial  for  the  executors  of  de- 
cedent's assignor,  in  withholding  knowledge  of  the  real 
owners  of  the  property,  which  necessitated  the  several 
trials,  and  required  the  plaintiff,  without  fault  on  his 
part,  from  want  of  knowledge  as  to  the  real  party  in 
interest,  to  pay  costs  almost  equal  in  amount  to  the  re- 
covery here,  these  considerations,  were  it  the  question 
of  the  exercise  of  a  discretion  vested  in  a  judge,  would 
here  have  been  rightly  and  justly  exercised  in  granting 
costs  and  allowance. 

We  have  been  referred  to  some  cases  wherein  it  was 
held  that  some  slight  difference  in  the  amount  claimed 
and  the  amount  recovered  did  fiot  prevent  the  granting 
of  costs,  but  we  have  found  none  where,  as  here,  the 
action  was  one  to  recover  unliquidated  damages,  and  the 
amount  was  reduced  from  $3000  to  $300  as  the  result 
of  resistance,  and  such  action  on  the  part  of  the  execu- 
tors in  not  paying  the  claim  was  held  to  be  unreasonable. 
We  regard  the  law  as  well  settled  by  a  long  line  of 
authorities  that,  when  a  claim  against  the  estate  of  a 
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deceased  debtor  is  materiallj  reduced  npon  the  trial, 
the  resistance  made  by  the  executor  is  not  unreasonable. 
Considering,  therefore,  the  nature  of  the  claim  it- 
self and  the  material  reduction  obtained,  we  are  of 
opinion,  as  matter  of  law,  that  the  court  was  without 
power  to  award  costs  and  grant  the  allowance,  and  for 
this  reason,  solely,  the  order  and  so  much  of  the  judg- 
ment appealed  from  should  be  reversed,  without  costs. 

Van  Bbunt,  P.J.  and  Ingbaham,  J.,  concurred 


MOFFATT,  Appellant,  u  FULTON  et  ci..  Respondent. 

« 
Court  of  Appeaia,  Seoond  Division  ;  May,  1892. 

§549. 

Phadifi^-'-^hen  tMuffideney  of  complaint  not  properly  objected  Uh-iehm 
drfendant  may  he  arretted  in  action  to  rceocer  money  or 

property  eonoerted. 

In  an  action  to  recover  proceeds  of  certain  money  alleged  to  have 
been  converted  by  the  defendants,  the  objection  that  there  is  no 
express  averment  in  the  complaint  that  the  money  in  question 
was  received  by  the  defendants  in  a  fiduciary  capacity  cannot 
\  first  be  taken  on  appeal ;  such  objection  is  not  taken  on  the  trial 
by  a  motion  to  dismiss  upon  the  ground  that  the  first  count  did 
not  contain  facts  sufficient  to  constitute  a  cause  of  action,  and 
particularly  that  it  did  not  set  forth  facts  constituting  an  action 
in  tort,  and  that  the  second  count  did  not  set  forth  facts  con- 
stituting a  cause  of  action  either  in  tort  or  on  contract,  and  that 
the  complaint  united  an  alleged  cause  of  action  based  upon  the 
theory  of  tort  with  one  on  the  theory  of  contract. 

The  amendment  of  sections  649  and  650  of  the  Code  of  Civil  Pro- 
cedure made  in  1886,  requiring  that  the  facts  upon  which  the  right 
to  arrest  a  defendant  in  a  civil  action  depend  should  be  stated  in 
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the  complaint  in  all  cases  except  the  single  one  proyided  as  a 
Bubstitate  for  the  old  writ  of  ne  exeat,  introduced  no  new  rule  of 
pleading  into  the  Code  which  changed  the  nature  of  certain 
causes  of  action  somewhat  by  requiring  facts  to  be  alleged  and 
proved  in  addition  to  those  previously  required  to  be  alleged  or 
proved  in  order  to  recover,  and  it  does  not  authorize  the  pleader 
to  allege  the  conclusions  of  law  instead  of  the  plain  and  concise 
statement  of  facts  required  by  section  481. 

Where  the  complaint  in  an  action  alleged  that  the  plaintiff  intrusted 
his  two  notes  to  the  defendants  as  his  agents,  to  return  one  with 
no  expense  and  to  discount  the  other  and  return  the  net  pro- 
ceeds  to  him,  they  exceeded  their  authority  and  discounted  both 
of  said  notes,  received  the  proceeds  and  refused  to  pay  them 
over  on  demand  and  converted  them  to  their  own  use,  and  this 
fact  was  substantially  proven  on  the  trial, — Held,  that  both  the 
allegations  of  the  complaint  and  the  evidence  show  that  defend- 
ants had  received  money  of  the  plaintiff  while  acting  in  a  fidu- 
ciary capacity  and  converted  it  to  their  own  use;  and  that  there 
was  no  necessity  for  alleging  in  express  terms  in  the  complaint; 
that  the  money  had  been  received  in  a  fiduciary  capacity. 
(Bbadlbt  and  Pabkbb,  JJ.,  dissenting.) 

Where  it  is  a  necessary  inference  from  the  fact  alleged  in  the  com- 
plaint that  money  was  received  by  the  defendants  in  a  fiduciary 
capacity,  the  statute  does  not  require  that  it  should  be  labelled 
by  that  name. 

Agency  is  a  fiduciary  relation,  and  property  received  as  agent  is  re- 
ceived in  a  fiduciary  capacity,  and  when  the  property  is  turned 
into  money,  that  is  also  received  in  fiduciary  capacity. 

Moffatt  V,  Fulton  (56  Eun,  887)  reversed. 

(Decided  February  8,  1892.) 

Appeal  from  a  judgment  of  the  general  term  of  the 
supreme  court  in  the  first  judicial  department,  modify- 
ing and  afi^ming  as  modified  a  judgment  entered  cbq  a 
verdict  directed  at  circuit. 

This  was  an  action  to  recover  the  proceeds  of  two 
promissory  notes,  belonging  to  the  plaintifiT,  claimed  to 
have  been  received  by  the  defendants  in  a  fiduciary 
capacity  and  converted  to  their  own  use. 

In  the  first  count  of  the  complaint  it  is  alleged  that 
on  the  15th  of  November,  1886,  the  plaintifi^  a  manufac- 
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turer  of  New  Haven,  Conn.,  gave  to  the  defendants,  who 
were  engaged  in  business  in  the  city  of  New  York,  his 
promissory  note  for  $908.75,  payable  three  months 
thereafter,  in  consideration  of  goods  sold  and  deUyered. 
On  the  15th  of  February,  1887,  shortly  before  said  note 
became  due,  the  plaintiff  made  another  note  dated  that 
day,  but  in  all  other  respects  a  duplicate  of  the  first,  and 
sent  it  by  his  agent,  one  McDowell,  to  the  defendants 
with  the  request  that  they  should  indorse  it  **  and  have 
it  discounted  for  cash  and  remit  the  funds,  less  any 
reasonable  charges  for  commissions  and  discount,  to 
plaintiff  immediately,  so  that  he  might  pay  the  said  note 
of  November  15th,  about  to  become  due,  and  to  use  the 
proceeds  of  said  note  for  no  other  purpose  whatsoever. 
The  defendants  thereupon  informed  the  said  McDowell 
that  they  could  not  have  the  said  note  discounted,  but 
if  the  plaintiff  would  send  them  in  its  place  his  note  for 
a  less  amount,  paying  a  portion  of  the  indebtedness  rep- 
resented by  the  said  note  of  November  15, 1886,  they 
would  immediately  have  the  same  discounted  and  remit 
the  proceeds  for  the  purpose  above  described.  Said 
defendants  requested  the  said  McDowell  to  leave  with 
them  said  note  dated  February  15,  1887,  and  stated  that 
they  would  inclose  the  same  on  that  day  to  the  plaintiff 
in  a  personal  letter  explaining  the  facts,  .  .  .  and  use 
said  note  for  no  other  purpose.  Trusting  solely  to  the 
honesty  and  integrity  of  said  defendants,  said  McDowell 
left  said  note  with  them  for  the  purpose  of  having  it  re- 
turned immediately  to  the  plaintiff  and  for  no  ether  pur- 
pose.*' The  defendants  never  returned  the  note,  but 
procured  the  same  to  be  sold  or  discounted  through  a 
broker  to  an  innocent  holder,  and  on  the  2l8t  of  Febru- 
ary, 1887,  received  the  proceeds  of  said  note,  less  twenty- 
one  dollars  and  nineteen  cents,  deducted  for  commission 
and  discount,  ''  in  trust  to  pay  the  same  to  the  plaintiff 
forthwith."  They  used  said  proceeds  in  their  own  busi- 
ness and  refused  to  pay  any  part  thereof  to  the  plainti£^ 
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to  his  damage  ^'in  the  snm  of  $887.60,  with  interest 
thereon  from  the  2l8t  day  of  February,  1887." 

The  plaintiff  alleged  in  the  second  count  of  his  com- 
plaint that  on  the  17th  of  February,  1887,  he  made  his 
promissory  note,  bearing  the  date  of  February  8,  1887, 
for  $750.60,  payable  to  the  defendants,  three  months 
after  date;  ''that  thereupon  the  defendants  requested 
the  said  plaintiff  to  deliver  said  note  to  the  defendants 
to  take  the  place  of  the  note  of  February  15,  1887,  re- 
ferred to "  in  the  first  count  of  the  complaint,  "  and  for 
the  purpose  therein  more  fully  set  forth,  agreeing  to 
indorse  said  note,  have  the  same  discounted  or  sold,  and 
return  the  proceeds  thereof  to  the  plaintiff  forthwith, 
less  the  discount  and  a  reasonable  commission."  In  ac- 
cordance with  said  request,  and  relying  on  said  agree- 
ment, the  plaintiff  "  thereupoi\  .  .  .  delivered  said  note 
to  the  defendants  ...  in  trust,  to  indorse  and  discount 
or  sell  the  same  for  cash,  and  forthwith  to  pay  the  pro- 
ceeds thereof  to  the  plaintiff,  less  the  discount  and  com- 
mission, as  aforesaid,  and  for  no  other  purpose  what- 
ever." The  defendants  indorsed  the  note  and  procured 
a  bank  to  discount  it,  and  on  the  4th  of  March,  1887, 
the  proceeds,  less  $8.57  charged  for  discount  and  com* 
mission,  were  paid  to  them,  and  they  used  the  same  for 
their  own  purposes,  refusing  upon  due  demand  to  pay 
any  part  thereof  to  the  plaintiff,  to  his  damage  in  the 
sum  of  $742.09. 

The  summons  and  complaint  were  served  only  on 
the  defendant  Fulton,  who  appeared  and  answered, 
pleading,  in  substance,  a  general  denial,  and  also  a  coun- 
terclaim, which  was  successfully  demurred  to  by  the 
plaintiff,  on  the  ground  that  it  alleged  **  facts  constitut- 
ing a  cause  of  action  arising  on  contract,  while  the  cause 
of  action  arising  out  of  the  facts  alleged  in  the  complaint 
is  in  tort  and  not  on  contract." 

Upon  the  trial  the  allegations  of  the  complaint  were 

substantially  proved,  and  the  defendant  introduced  no 
Vol.  XXlL-9. 


: 


130  CIVIL  PROCEDURE  REPORTS. 

Moffatt  ff.  Fulton. 

^ 

evidence.  It  appeared  that  the  plaintiff  paid  all  of  said 
notes  at  mataritj,  and  that  when  McDowell  left  the  first 
note  with  the  defendants  they  said  thej  would  try  to 
have  it  discounted,  and  if  thej  succeeded  would  send 
the  proceeds  to  the  pl&intiff,  but  otherwise  thej  would 
return  the  note  to  him  that  night,  with  a  letter  of  expla- 
nation. When  the  plaintiff  left  the  second  note  with 
them  they  said  that  there  was  some  doubt  whether  they 
could  get  the  other  discounted  and  hence  they  asked  for 
the  smaller  one. 

At  the  close  of  the  evidence  the  defendant  moved  to 
dismiss  the  complaint  ''on  the  ground  that  the  facts 
proved  do  not  constitute  either  a  tort,  an  actionable 
conversion  or  the  fiduciary  relation  in  respect  to  either 
cause  of  action."  The  motion  was  denied,  and  he  there- 
upon moved  that  a  verdict  be  directed  in  his  favor  on 
the  same  grounds.  That  motion  was  also  denied  and  a 
verdict  was  directed  in  favor  of  the  plaintiff  for  $1,789.- 
07,  being  the  net  proceeds  of  the  two  notes  with  inter- 
est, upon  the  ground  "  that  the  money  was  received  in  a 
fiduciary  capacity."  The  trial  judge  also  held  that  the 
facts  alleged  were  "  sufficient  to  maintain  a  cause  of  ac- 
tion for  a  conversion."  Judgment  was  entered  accord- 
ingly, and  at  the  end  of  the  postea  was  this  provision : 
''But  this  judgment  can  be  enforced  only  against  the 
joint  property  of  the  defendants  herein  and  the  separate 
property  of  the  said  defendant,  Robert  Fulton,  who  was 
served  as  aforesaid,  and  against  the  person  of  the  said 
defendant,  Robert  Fulton."  The  defendant  Fulton  ap- 
pealed from  the  entire  judgment,  and  the  general  term 
modified  it  by  striking  out  the  words  *'  and  against  the 
person  of  the  said  defendant,  Robert  Fulton,"  but  af- 
firmed it  in  all  other  respects.  The  plaintiff  appealed 
to  this  court  from  that  part  of  the  judgment  of  affirm- 
ance which  modified  the  judgment  of  the  trial  court 

Henry  W,  Tafty  for  plaintiff,  appellant. 
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Arthur  B.  Bobertaon,  for  defendant,  respondent. 

Vann,  J. — The  Code  proyides  that  a  defendant  may 
be  arrested  in  certain  actions,  and,  among  others,  in  an 
action  brought  to  recover  damages  for  '^  a  personal  in- 
jury ;  an  injury  to  property,  including  the  wrongful  tak- 
ing, detention  or  conversion  of  personal  property;  a 
breach  of  promise  to  marry;  misconduct  or  neglect  in 
office  or  in  professional  employment ;  fraud  or  deceit ; 
or  to  recover  a  chattel,  w<here  it  is  alleged  in  the  com- 
plaint that  the  chattel  has  been  concealed  *'  in  a  certain 
manner  and  with  a  certain  intent ;  ''  or  to  recover  for 
money  received,  or  to  recover  property,  or  damages  for 
the  conversion  or  misapplication  of  property,  Wien  it  is 
alleged  in  the  complaint  that  the  money  was  received  or 
the  property  was  embezzled  or  fraudulently  misapplied 
by  a  .  .  .  factor,  agent,  broker  or  other  person  in  a 
fiduciary  capacity.  Where  such  allegation  is  made,  the 
plaintiff  cannot  recover  unless  he  proves  the  same  on 
the  trial  of  the  action"  {Code  Civ.  Pro.  §  549). 

The  general  term  based  its  judgment  of  reversal  upon 
the  ground  that  there  was  no  express  averment  in  the 
complaint  that  the  money  in  question  was  received  by 
the  defendants  in  a  fiduciary 'capacity,  although  one  of 
the  learned  judges  dissented  from  that  conclusion 
(Moffatt  V.  Fulton,  56  Hun,  337 ;  31  St.  Bep.  154).  No 
such  point,  however,  was  taken  at  the  circuit.  The  suf- 
ficiency of  the  complaint  was  not  questioned  upon  the 
trial,  except  by  a  motion  to  dismiss,  made  before  any 
evidence  was  given,  upon  the  ground  that  the  first  count 
did  "  not  contain  facts  sufficient  to  constitute  a  cause  of 
action,  and  particularly  that  it  did  not  set  forth  facts 
constituting  an  action  in  tort ; "  that  the  second  count 
did  ''  not  set  forth  facts  constituting  a  cause  of  action 
either  in  tort  or  on  contract,"  and  that  the  complaint 
united  '^  an  alleged  cause  of  action  proceeding  upon  the 
theory  of  tort  with  one  proceeding  on  the  theory  of  con- 
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tract."  The  motion  at  the  close  of  the  evidence  was  not 
based  upon  the  facts  alleged,  but  on  '*  the  facts  proved." 
Even,  therefore,  if  it  was  necessary  to  specifically  allege 
that  the  money  was  received  by  the  defendants  as  agents 
in  a  fiduciary  capacity,  advantage  could  not  be  taken  of 
the  omission  for  the  first  time  upon  appeal  (Lounsbury 
V.  Purdy,  18  N.  Y.  515 ;  Cowing  v.  Altman,  79  Id.  167 ; 
Knapp  V.  Simon,  96  Id,  284).  If  the  point  had  been 
raised,  a  formal  amendment  might  have  been  allowed. 

But,  assuming  that  the  question  was  properly  raised, 
we  do  not  think  that  it  called  for  a  reversal  of  the  judg- 
ment rendered  by  the  trial  court,  because  it  is  sufficient 
to  set  forth  the  facts  showing  that  the  money  was  re- 
ceived in  a  fiduciary  capacity,  without  copying  the 
words  of  the  statute,  which  would  be  pleading  a  mere 
conclusion  of  law.  It  was  clearly  the  intention  of  the 
legislature  by  its  last  amendment  of  section  549  to  re- 
quire a  plaintiff,  intending  to  arrest  the  defendant,  to 
predicate  his  action  upon  some  ground  of  wrong-doing 
mentioned  in  the  statute,  as  a  substantive  part  of  the 
cause  of  action,  so  that  he  could  defend  himself  before 
a  jury  and  recover  costs  if  such  defense  was  successful. 
(Laws  1886,  chap.  672 ;  Code  Civ.  Pro.  §  549).  The  stat- 
ute does  not  direct  the  plaintiff  to  state  in  his  complaint 
that  he  claims  the  right  to  arrest  the  defendant.  Such 
a  statement  in  order  to  be  effective  as  a  notice  would 
have  to  appear  in  the  summons  rather  than  the  com- 
plaint, as  the  former  must,  while  the  latter  need  not  bQ, 
personally  served.  No  change  was  made  where  the 
right  to  arrest  depended  on  the  nature  of  the  action,  as 
in  the  case  of  fraud,  deceit,  conversion  and  injuries  to 
person  or  property.  The  right  of  arrest,  however,  as  it 
had  previously  existed,  in  so  far  as  it  depended  upon 
extrinsic  facts,  that  is,  upon  facts  not  appearing  in  the 
complaint,  was  changed,  except  as  provided  in  section 
550,  which  is  a  substitute  for  the  old  writ  of  ne  eoaecd^ 
not  by  abolishing  the  right  of  arrest,  but  by  requiring 
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the  facts,  which  theretofore  had  been  stated  in  part  out- 
side of  the  complaint,  to  be  stated  in  it  as  a  part  of  the 
canse  of  action.  The  practice  was  thus  made  uniform, 
so  that  the  complaint  must  now  set  forth  the  facts  upon 
which  the  right  to  arrest  depends  in  all  cases,  with  the 
single  exception  aforesaid,  just  as  formerly  it  was  re- 
quired in  a  majority  of  cases.  The  amendment,  as  we 
construe  it,  introduced  no  new  rule  of  pleading  into  the 
Code.  It  did  not  authorize  the  pleader  to  allege  a  con- 
clusion of  law  instead  of  the  '*  plain  and  concise  state- 
ment of  facts  "  required  by  section  481. 

It  changed  the  nature  of  certain  causes  of  action 
somewhat,  by  requiring  facts  to  be  alleged  and  proved 
in  addition  to  those  previously  required  to  be  alleged  or 
proved,  in  order  to  recover.  If,  therefore,  the  complaint 
under  consideration  sets  forth  facts  showing  that  the 
defendant,  as  agent,  received  the  proceeds  of  the  two 
notes  in  a  fiduciary  capacity,  and  converted  them  to  his 
own  use,  it  is  sufficient,  without  characterizing  those 
facts  or  repeating  the  language  of  the  statute.  The 
facts,  as  alleged,  were  in  substance  that  the  plaintiff  in- 
trusted his  two  notes  to  the  defendants,  as  his  agents, 
to  return  one  with  certain  explanations  and  to  procure 
the  other  to  be  discounted  and  forthwith  remit  the  net 
proceeds  to  him.  Exceeding  their  authority  as  to  one 
note,  they  procured  both  to  be  discounted,  received  the 
proceeds,  refused  to  pay  them  over  on  demand  and  con- 
verted them  to  their  own  use.  The  facts  as  proved 
were  substantially  the  same,  except  that  the  defendants 
were  authorized  to  procure  the  discount  of  either  note 
and  to  return  the  other,  with  the  net  proceeds  of  the 
one  discounted.  The  notes  belonged  to  the  plaintiff, 
and  when  they  were  discounted  the  proceeds  belonged 
to  him.  The  defendants  had  no  right  to  either,  except 
as  the  agents  of  the  plaintiff.  Agency  is  a  fiduciary  re-  • 
lation.  It  exists  by  virtue  of  the  fidtuda,  or  faith  re- 
posed, as  where  one  man,  confiding  in  another,  intrusts 
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his  property  to  him  for  a  particular  purpose,  and  in  the 
belief  that  he  will  in  good  faith  use  it  for  no  other  par- 
pose.  Property  thas  received  is  received  in  a  fidnciary 
capacity,  and  when  the  property  is  tamed  into  money, 
that  is  also  received  in  a  fidnciary  capacity.  It  does 
not  belong  to  the  agent,  who  can  lawfully  exercise  no 
power  or  authority  over  it,  except  for  the  benefit  of  his 
principal,  and  only  as  authorized  by  him.  If  the  agent 
uses  it  for  his  own  purposes,  or  fails  to  pay  it  over  upon 
a  seasonable  demand  duly  made,  it  is  a  conversion  of 
that  which  does  not  belong  to  him.  The  capacity  in 
which  the  defendants  received  the  notes  was  fiduciary 
in  character,  because  it  depended  upon  trust  and  confi- 
dence reposed  in  them  by  the  plaintiff,  as  his  agents 
(Goodrich  v.  Dunbar,  17  Bari.  644,  646;  Republic  of 
Mexico  V,  De  Arangoiz,  5  Duer,  640 ;  Wolfe  v.  Brouwer, 
5  Bobt.  601). 

He  trusted  them  to  handle  his  property  as  he  di- 
rected, and  they  agreed.  After  they  had  received  the 
money  on  the  notes,  they  had  no  right  to  keep  it,  or 
even  to  pay  it  out' on  his  account,  but  it  was  their  duty 
to  at  once  pay  it  over  to  him.  They  received  it  in  trust 
for  him,  and  the  refusal  to  pay  it  over  was  not  a  refusal 
to  pay  a  debt,  but  to  deliver  that  which  belonged  to 
him.  Under  the  circumstances  this  was  not  a  mere 
''act  of  omission,"  but  "an  act  of  misfeasance."  The 
transaction  was  isolated  and  independent  of  any  custom 
or  course  of  dealing. 

The  complaint  alleges  that  the  proceeds  of  the  first 
note  "  were  received  by  him  in  trust  to  pay  the  same  to 
the  plaintiff  forthwith/'  and  that  the  second  note  was 
delivered  to  him  "  in  trust  to  indorse  and  discount  or 
sell  the  same  for  cash,  and  forthwith  to  pay  the  proceeds 
thereof  to  the  plaintiff."  When  it  is  a  necessarj'  infer- 
ence from  the  facts  alleged  that  the  money  was  received 
in  a  fiduciary  capacity,  the  statute  does  not  require  that 
it  should  be  labelled  with  that  name. 
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Since  there  was  no  agreement  as  to  the  method  of 
transmitting  the  proceeds,  the  expectation  of  the  plain- 
tiff that  the  defendants  would  deposit  them  in  their 
bank  account,  and  remit  by  check,  is  not  important. 
They  did  not  attempt  to  remit  in  any  way. 

While  some  parts  of  the  judgment  as  rendered  by 
the  trial  court  may  be  subject  to  criticism,  we  have  not 
alluded  to  them,  because  only  the  part  that  was  stricken 
out  on  appeal  is  before  us  for  review. 

After  examining  the  exceptions  to  which  our  atten- 
tion has  been  called,  we  think  that  the  judgment  of  the 
general  term,  in  so  far  as  it  modified  the  judgment  of 
the  circuit,  should  be  reversed,  with  costs. 

Pabeeb,  J.  (dissenting). — ^An  examination  of  the  ques- 
tion presented  leads  me  to  adopt  the  view  entertained 
by  the  majority  of  the  court  at  general  term  (Moffatt  v. 
Fulton,  56  Hun,  337,  s.  o.,  31  St.  Bep.  154). 

The  question  has  been  before  that  court,  and  with 
the  same  result,  on  other  occasions  (Hillis  v.  Bleckert, 
53  Hun,  499 ;  25  St.  Bep.  563 ;  Bartlett  v.  Sutorius,  17 
JV.  Y.  Oiv.  Pro.  259  ;  Harland  v.  Howard,  32  Id.  872). 

The  judgment  of  the  trial  court  awarded  to  the 
plaintiff  $1,789.07  and  costs,  and  authorized  its  enforce- 
ment out  of  the  joint  property  of  the  defendants,  the 
separate  property  of  the  defendant  Fulton,  and  against 
the  person  of  Fulton. 

The  general  term  modified  the  judgment  by  striking 
therefrom  the  words  **  and  against  the  person  of  the 
said  defendant,  Bobert  Fulton,"  on  the  ground  that  the 
complaint  does  not  specifically  allege  that  Fulton  re- 
ceived the  money  in  a  fiduciary  capacity. 

The  appellant  insists  that  the  requirements  of  the 
Code  are  met  when  the  facts  alleged  warrant  the  con- 
clusion that  the  money  was  received  in  a  fiduciary  ca- 
pacity. 

A  portion  of  subdivision  2,  section  549  of  the  Code 
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of  Civil  Procedure,  forms  the  basis  of  the  different  yiews 
contended  for. 

The  section  so  far  as  pertinent  to  the  present  discus- 
sion provides  that  "  a  defendant  may  be  arrested  in  an 
action  as  provided  in  this  title,  where  the  action  is 
brought  for  either  of  the  following  causes :  (1)  To  re- 
cover a  fine  or  penalty  ;  (2)  To  recover  damages  for  a 
personal  injury;  an  injury  to  property,  including  the 
wrongful  taking,  detention  or  conversion  of  personal 
property ;  a  breach  of  promise  to  marry ;  misconduct  or 
neglect  in  office  or  in  professional  employment ;  fraud 
or  deceit ;  or  to  recover  a  chattel,  where  it  is  alleged  in 
the  complaint  that  the  chattel  or  a  part  thereof  has 
been  concealed,  removed  or  disposed  of  so  that  it  can 
not  be  found  or  taken  by  the  sheriff,  and  with  intent 
that  it  should  not  be  so  found  or  taken,  or  to  deprive 
the  plaintiff  of  the  benefit  thereof ;  or  to  recover  for 
money  received,  or  to  recover  property,  or  damages  for 
the  conversion  or  misapplication  of  property,  where  it  is 
alleged  in  the  complaint  that  the  money  was  received  or 
the  property  was  embezzled  or  fraudulently  misapplied 
by  a  public  officer  or  by  an  attorney,  solicitor  or  coun- 
sellor, or  by  an  officer  or  agent  of  a  corporation  or  bank- 
ing association  in  the  course  of  his  employment,  or  by  a 
factor,  agent,  broker  or  other  person  in  a  fiduciary  ca- 
pacity. Where  such  allegation  is  made,  the  plaintiff 
cannot  recover  unless  he  proves  the  same  on  the  trial  of 
the  action ;  and  a  judgment  for  the  defendant  is  not  a 
bar  to  a  new  action  to  recover  the  money  or  chatteL" 

It  will  be  observed  that  it  is  plainly  provided  that, 
in  order  to  bring  a  case  within  the  scope  of  that  section, 
it  must  be  alleged  in  the  complaint  that  the  money  was 
received  in  a  fiduciary  capacity;  and  in  determining 
whether  it  should  receive  a  technical  construction,  re- 
quiring such  an  allegation  in  terms  in  addition  to  the 
plain  and  concise  statement  of  facts  provided  for  by 
section  481  of  the  Code  of  Civil  Procedure,  or  simply  a 
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statement  of  the  facts,  we  may  inquire  as  to  the  probable 
intent  of  the  legislature. 

Prior  to  the  enactment  of  chapter  672  of  the  Laws  of 
1886,  section  549  providing  for  cases  where  the  arrest  de- 
pended exclusively  on  the  nature  of  the  action,and  section 
550  relating  to  those  where  the  right  to  arrest  depended, 
in  part  at  least,  on  facts  extrinsic  to  the  cause  of  action, 
subdivision  three  of  the  latter  section  provided  for  a 
case  of  money  received  in  a  fiduciary  capacity  and  mis- 
applied. The  cause  of  action  was  ex  contractu^  the  right 
of  arrest  extrinsic,  and  if  an  allegation  of  conversion  was 
also  made  it  was  treated  as  surplusage  and  not  issuable 
(Segelken  v,  Meyer,  94  N.  Y.  473-484 ;  Donovan  v.  Cor- 
nell, 8  Civ.  Pro.  283 ;  Greentree  v.  Eosenstock,  61  N.  Y. 
583-590). 

The  order  of  arrest  could  only  be  granted  on  the 
pleadings  and  affidavits;  the  right  to  it  was  not  an  issu- 
able fact,  but  contestable  only  on  affidavits ;  and  if  not 
granted  before  judgment  rendered,  an  execution  against 
the  person  could  not  issue  (Wo^d  v.  Henry,  40  N.  Y. 
124). 

In  1886  section  550  of  the  Code  was  amended,  among 
other  respects,  by  striking  out  the  provisions  relating 
to  actions  for  money  in  a  fiduciary  capacity  and  misap- 
plied, and  section  549  was  amended  by  its  incorporation 
into  subdivision  2,  but  with  an  important  change  in  its 
phraseology,  in  that  it  required  that  an  allegation  to 
that  effect  should  be  made  in  the  complaint  and  proved 
on  the  trial,  if  made  and  not  proved  plaintiff  to  fail  of 
recovery. 

The  effect  of  this  amendment  was  not  to  change  the 
cause  of  action  from  contract  to  one  of  tort,  but  to 
change  the  remedy.  As  we  have  observed,  prior  to  such 
amendment  the  right  to  issue  an  execution  against  the 
person  in  actions  of  this  character  was  made  to  depend 
on  an  application  by  the  plaintiff  for  an  order  of  arrest 
based  on  appropriate  affidavits  before  the  entry  of  judg- 
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*  ment.  The  defendant  had  a  right  to  contest  such  appli- 
cation by  means  of  opposing  affidaidts,  and  the  judge 
determined  from  such  papers  and  the  pleadings  whether 
a  proper  case  was  presented  for  an  order  of  arrest  If 
granted  and  not  subsequently  vacated,  execution  issued 
against  the  person  in  the  event  of  plaintiff's  recovery. 
The  jury  were  thus  prevented  from  considering  whether 
the  circumstances  entitled  a  plaintiff  to  a  remedy  against 
the  person  as  well  as  the  property  of  the  defendant. 
Their  duty  was  fully  performed  when  they  had  deter- 
mined what  sum,  if  any,  was  due  the  plaintiff;  the  court 
having  already  decided  if  applied  to,  and  on  other 
papers  in  part,  whether  the  plaintiff  was  entitled  to  the 
additional  remedy  which  the  issuing  of  an  order  of  ar- 
rest gave. 

It  may  tend  to  show  the  purpose  of  the  legislature, 
if  in  this  connection,  we  briefly  examine  chapter  672  of 
the  Laws  of  1886.  The  first  and  second  sections  amend 
sections  649  and  550  of  the  Code  of  Civil  Procedure  in 
the  respects  already  si^fficiently  alluded  to  for  our  pres- 
ent purpose.  Section  3  amends  section  551  of  the  Code, 
so  as  to  conform  the  practice  in  granting  and  serving 
orders  of  arrest  to  sections  549  and  550,  as  by  such  act 
amended. 

Section  4  amends  section  558  of  the  Code  so  as  to 
provide,  among  other  things,  that  when  the  order  of 
arrest  is  applied  for,  after  the  filing  or  service  of  the 
complaint,  the  court  may,  before  granting  the  same, 
direct  the  service  of  an  amended  complaint,  so  as  to 
conform  to  the  allegations  required  in  subdivisions  2 
and  4  of  section  549.  It  may  be  remarked  in  this  con- 
nection that  only  subdivisions  2  and  4  of  section  549 
provide  for  allegations  in  the  complaint  in  addition  to 
those  requisite  to  establish  a  cause  of  action,  and  that'  a 
judgment  may  be  recovered  if  they  are  omitted,  but  the 
remedy  against  the  person  does  not,  in  such  case,  flow 
from  it. 
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Section  5  amends  or  substitutes  for  section  111  of 
the  Code  a  section  limiting  the  term  of  imprisonn^ent  in 
jail  under  an  execution  against  the  person  ;  limiting  the 
period  which  a  person  may  be  imprisoned  within  the 
jail  liberties  of  any  jail ;  prohibiting  further  imprison- 
ment in  the  same  action^  and  making  it  the  duty  of  the 
sheriff  to  discharge  a  person  imprisoned  at  the  expira- 
tion of  the  periods  provided  for  without  any  further  ap- 
plication therefor. 

Section  6  amends  section  572  of  the  Code  so  as  to 
provide  for  the  discharge  of  the  debtor  from  custody  in 
certain  cases  of  unwarrantable  delays,  the  plain  object 
of  the  section  being  to  relieve  the  debtor  from  continued 
and  extended  imprisonment,  whether  by  virtue  of  sepa- 
rate mandates  in  the  same  or  different  actions. 

Section  7  provides  that  the  act  shall  apply  to  all  im- 
prisoned debtors  under  any  mandate  against  the  person 
heretofore  issued,  and  commands  the  sheriffs  of  the  sev- 
eral counties  to  discharge,  within  five  days  from  the 
passage  of  the  act,  all  persons  entitled  to  discharge  by 
the  provisions  of  section  111  of  the  Code  of  Civil  Pro- 
cedure, as  amended. 

It  is  apparent,  therefore,  that  the  purpose  of  the  leg- 
islature in  amending  the  several  sections  of  the  Code  of 
Civil  Procedure  in  tiie  manner  provided  by  chapter  672 
of  the  Laws  of  1886  was  in  the  direction  of  personal  lib- 
erty. 

Before  the  amendment,  a  person  who  misapplied 
moneys  obtained  in  a  fiduciary  capacity  was  subject  to 
arrest  on  an  order  granted  before  judgment,  and  to  be 
taken  in  execution  against  the  person  after. 

The  creditor  still  has  the  same  remedy,  but  the  pro- 
cedure is  changed.  Formerly  Jbe  only  had  to  state  in  his 
pleading  a  plain  and  concise  statement  of  the  facts,  and 
on  the  trial  need  prove  nothing  more.  Whether  he  was 
entitied  to  an  order  of  arrest,  carrying  with  it  a  right  to 
an  execution  against  the  person  of  his  debtor,  depended 
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on  the  affidavits  presented  to  the  judge,  and  his  view  of 
their  sufficiency. 

But  now,  as  I  interpret  the  section  under  considerai- 
tion  in  the  light  of  the  apparent  intent  of  the  legislature, 
as  manifested  by  the  other  provisions  of  the  act  creating 
the  amendment,  an  order  of  arrest  cannot  be  obtained 
unless  the  complaint  alleges  in  addition  to  a  plain  state- 
ment of  the  facts  that  the  money  misapplied  was  ob- 
tained in  a  fiduciary  capacity. 

The  plaintiff  makes  the  allegation  at  his  peril,  for  if 
he  fails  to  prove  it  to  the  satisfaction  of  the  jury,  judg- 
ment must  go  against  him  in  a  case  when  but  for  such 
allegation  the  jury  would  be  required  to  find  an  indebt- 
edness to  the  plaintiff  on  the  part  of  the  defendant 

The  object  of  the  amendment  seems  to  have  been  to 
give  a  defendant  charged  with  misappropriating  moneys 
received  in  a  fiduciary  capacity  (1)  specific  notice  that 
the  plaintiff  seeks  a  remedy  against  his  person ;  (2)  the 
benefit  of  an  ordinary  trial  by  jury,  with  the  privilege  of 
adducing  oral  testimony,  and  of  cross-examination  of 
adverse  witnesses  upon  the  facts  involving  the  right  of 
arrest;  (3)  such  advantage  as  may  accrue  because  of 
the  plaintiff's  knowledge  that  if  he  fail  to  satisfy  the 
jury  that  the  facts  entitle  him  to  a  remedy  against  the 
person  of  the  defendant,  judgment  for  costs  will  be  ren- 
dered against  the  plaintiff. 

It  is  not  contended  by  those  differing  with  the  con- 
struction heretofore  given  by  the  courts  to  section  549, 
that  it  was  not  framed  with  a  view  to  insure  to  a  de- 
fendant apprisal  by  the  complaint  that  a  remedy  against 
his  person  is  sought  But  it  is  urged  that  he  may  be 
said  to  be  so  apprised  if  the  allegations  of  the  complaint 
warrant  the  conclusion  which  the  Code  says  must  be  al- 
leged. Some  of  the  reasons  have  already  been  given 
wliich  have  led  me  to  the  conclusion  that  the  legislature 
intended  to,  and  did,  provide  for  an  allegation  so  specific 
i\H  to  give  the  defendant  ample  notice  that  he  must  be 
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prepared  to  contest  with  the  plaintiff  the  facts  inyolying 
the  right  of  arrest  as  well  as  the  alleged  indebtedness, 
and  it  may  not  be  amiss  to  call  attention  to  the  argu- 
ment, which  the  situation  of  this  case  presents,  in  sup- 
port of  the  wisdom  of  the  legislature  in  providing  for  an 
allegation  which  insures  to  the  defendant  actual  notice 
that  a  remedy  beyond  a  judgment  for  money  is  sought. 

It  is  now  about  to  be  held  in  effect,  if  not  in  terms, 
that  the  causes  of  action  averred  in  the  complaint  are 
not  in  tort,  but  ex  contractu^  because  for  money  had  and 
received  in  a  fiduciary  capacity  (Segelken  v,  Meyer,  94 
If.  Y.  474-484),  and  that  the  complaint  being  susceptible 
of  such  a  construction  the  defendant  must  be  deemed  to 
have  been  notified  by  it  that  a  remedy  against  his  per- 
son was  sought.  Yet  in  this  very  case  the  defendant 
pleaded  a  counterclaim,  to  which  the  plaintiff  interposed 
a  demurrer  in  which  he  assigned,  among  other  grounds 
of  demurrer,  "  that  it  appears  on  the  face  of  said  coun- 
terclaim that  it  is  not  of  the  character  specified  in  sec- 
tion 501  of  the  Code  of  Civil  Procedure,  in  that  it  al- 
leges facts  constituting  a  cause  of  action  arising  on  con- 
tract, while  the  cause  of  action  arising  out  of  the  facts 
alleged  in  the  complaint  is  in  tort  and  not  on  contract." 

After  argument  the  demurrer  was  sustained  and  judg- 
ment thereon  rendered  in  favor  of  the  plaintiff. 

Now,  can  it  be  that  a  complaint  which  the  plaintiff 
by  his  demurrer  asserted  was  in  tort,  an  assertion  which 
the  court  after  argument  made  sustained  by  its  judg- 
ment, may  be  said  to  have  apprised  the  defendant  that 
on  the  trial  he  should  be  prepared  to  meet  the  charge 
that  a  recovery  was  claimed  for  money  received  in  a  fi- 
duciary capacity  ?  It  seems  to  me  not,  and  that  it  was 
to  provide  against  just  such  cases  that  induced  the  leg- 
islature, in  part  at  least,  to  require  that  in  addition  to 
the  statement  of  facts  there  should  be  a  specific  allega- 
tion which  should  with  certainty  inform  a  defendant  of 
the  extent  of  the  remedy  sought  against  him. 
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Other  instances  might  be  cited  tending  to  show  that 
the  evident  purpose  of  the  legislature  will  not  be  effect- 
uated if  the  section  of  the  Code  under  consideration  be 
so  construed  as  to  render  it  unnecessary  to  aver  in  the 
complaint  the  allegation  declared  to  be  essential  in  case 
a  remedy  against  the  person  is  sought. 

But  it  will  serve  no  useful  purpose  to  multiply  them. 
The  legislature  clearly  intended  to  take  a  further  step 
in  the  direction  of  personal  liberty;  and  to  that  end 
deemed  it  essential  that  a  defendant  should  have  ex- 
plicit notice  that  other  than  a  money  judgment  is 
claimed ;  that  he  should  have  the  right  to  contest  the 
charge  of  breach  of  trust  before  a  jury,  and  to  prevent 
the  charge  from  being  lightly  made  and  on  insufficient 
grounds  it  imposed  as  a  penalty  for  failure  to  substanti- 
ate the  allegations  required  to  be  pleaded  that  the  plain- 
tiff should  fail  of  recovery. 

The  judgment  should  be  affirmed. 

Bradley,  J.  (dissenting). — I  think  to  justify  execution 
against  the  person  of  a  defendant  it  is  sufficient  that  the 
inference  from  the  allegations  of  the  complaint  is  neces- 
sarily in  support  of  a  cause  of  action  authorizing  it  It 
is  otherwise  if  there  is  opportunity  for  other  or  contrary 
contention.  In  my  view  such  a  cause  of  action  is  not 
necessarily  the  effect  of  the  allegations  of  the  second 
count.  And  the  fact  that  those  of  the  first  count  would 
alone  be  sufficient  for  it,  does  not  warrant  such  final 
process  (Miller  v.  Scherder,  2  N.  Y.  262). 

The  judgment,  therefore,  should  be  affirmed. 

Judgment  of  general  term  in  so  far  as  it  modified 
the  judgment  of  the  circuit,  reversed,  with  costs. 

All  concurred,  except  Bbabley  and  Pabkes,  JJ.,  dis- 
senting. 
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OILMAN,  APPKT.T.ANT,  V.  PBENTISS  et  aL,  Bespondents. 

V 

CouBT  OF  ApPEiLLS,  SECOND  DIVISION ;  Apbil,  1892. 

§1022. 

Findings — whm  omiuion  of^  prenenU  ren&u  on  appeal. 

Where  upon  the  trial  of  the  issues  in  an  action  before  a  referee  evi- 
dence was  offered  by  both  sides,  and  the  case  finally  submitted 
to  the  referee,  who  dismissed  the  complaint, — Hdd^  that  the 
finding  of  fact  and  the  conclusion  of  law  should  have  been 
made  by  the  referee,  and  that  their  absence  prevented  a  review 
of  the  case  in  the  court  of  appeals  and  required  the  dismissal  of 
an  appeal  from  the  judgment  entered  therein. 

Wood  f>.  Lary  (124  i?.  F.  88);  Place  «.  Hay  ward  (117  JVl  T.  487); 
Forbes  «,  Chichester  (125  K  T.  769);  Bridger  v.  Weeks  (80  N. 
r.  828),  followed. 

Oilman  «.  Tucker  (18  Jf.  F.  Ovo.  Pro.  60)  appeal  dismissed. 

{Decided  April  26,  1892.) 

Appeal  bj  the  plaintiff  from  a  judgment  of  the  gen- 
eral term  of  the  superior  court  of  the  city  of  New  York 
affirming  a  judgment  in  fayor  of  the  defendants  entered 
upon  the  report  of  a  referee. 

The  facts  sufficiently  appear  in  the  opinion. 

CharUa  E.  Hughes  {Oeorge  H,  Fletcher ^  attorney),  for 
plaintiff,  appellant. 

Charlea  H.  Hardy  {Tucker ^  Hardy  <k  Wainioright,  at- 
torneys), for  defendants,  respondents. 

Pabk£B,  J. — Before  any  eyidence  was  taken  the  de- 
fendant Tucker  moved  to  dismiss  the  complaint.    The 
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motion  was  not  passed  upon,  the  referee  reserving  his 
decision.  After  the  plaintiff  rested,  the  defendant  again 
made  a  motion  to  dismiss  the  complaint,  but  no  ruling 
was  made,  the  referee  again  reserving  decision.  The 
defendants  thereafter  introduced  evidence,  both  oral 
and  documentary,  in  support  of  their  position,  and 
rested.  The  motion  to  dismiss  the  complaint  was  not 
then  nor  thereafter  renewed.  The  plaintiff  called  sev- 
eral witnesses  in  rebuttal,  and  was  permitted  to  amend 
his  complaint  on  terms,  after  which  the  testimony  was 
closed,  and  the  '^case  summed  up  and  submitted"  to 
the  referee.  Subsequently  the  referee  made  a  report 
dismissing  the  complaint,  which  report  did  not  contain 
any  findings  of  fact ;  nor  did  he  at  any  time  make,  nor 
was  he  requested  to  make,  any  such  findings,  the  plaintiff 
contenting  herself  by  filing  exceptions  to  the  report. 

The  question  is,  therefore,  presented  whether  the 
judgment  can  be  reviewed  because  of  the  failure  of  the 
referee  to  comply  with  section  1022  of  the  Code  of  Civil 
Procedure,  which  provides  that  "  the  decision  of  the  court 
or  the  report  of  the  referee,  upon  the  trial  of  the  whole 
issue  of  fact,  must  state  separately  the  facts  found  and 
the  conclusion  of  law."  This  neglect  of  the  referee,  if 
neglect  it  was,  coxdd  have  been  remedied  at 'the  instance 
of  the  plaintiff  in  the  manner  provided  by  the  Code,  but 
no  attempt  was  made  in  that  direction.  Indeed,  the 
plaintiff  did  not  even  submit  to  the  referee  a  written 
statement  of  the  facts  which  she  deemed  established  by 
the  testimony. 

We  held  in  Wood  v.  Lary  (124  N.  Y.  83)  that,  in 
every  case  heard  by  a  referee,  if  any  evidence  be  pre- 
sented, a  decision  stating  separately  the  facts  found  and 
the  conclusions  of  law  based  thereon  must  be  made; 
otiierwise  the  judgment  will  not  be  reviewed. 

Place  V.  Hay  ward  (117  iV^.  Y.  487)  does  not  oppose, 
but  supports,  such  determination.  In  that  case  the  de- 
fendant's counsel,  at  the  close  of  plaintiff's  evidence, 
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without  annoimciiig  that  he  had  rested  his  case,  asked 
for  and  obtained  a  dismissal  of  the  complaint.  After- 
ward the  referee  made  his  report,  containing  findings 
of  fact  and  of  law.  It  was  held  that  what  the  referee 
did  was  to  nonsuit  the  plaintiffs,  and  therefore  he  should 
have  made  no  findings  of  fact,  except  such  as  would 
justify  a  nonsuit.  Judge  Eabl,  speaking  for  the  court, 
said  i  "  Under  the  Code,  the  referee  was  required  to 
make  findings  of  fact  and  of  law  after  granting  the  non- 
suit, but  he  had  no  right  to  make  any  findings  of  fact 
depending  upon  disputed  or  inconclusive  evidence.*' 
That  it  was  the  view  of  the  court  that,  in  case  of  a  non- 
suit before  a  referee,  the  facts  found  must  be  in  accord 
with  the  testimony,  most  strongly  suppqrting  the  plain- 
tiff's contention,  is  evidenced  not  only  by  the  discussion 
of  facts,  with  which  the  opinion  abounds,  but  also  by 
.  the  sentence  following  the  one  last  quoted  :  "  Therefore, 
to  maintain  this  judgment,  the  defendant  is  bound  to 
show  that  there  was  no  disputed  question  of  fact  which, 
upon  a  jury  trial,  the  court  would  have  been  required 
to  submit  to  the  jury,  and  that  upon  the  undisputed 
evidence  he  was  entitled  to  judgment" 

In  Forbes  v.  Chichester  (125  iV^.  Y,  769)  the  referee 
made  a  report  dismissing  the  complaint,  to  which  the 
plaintiff's  counsel  excepted,  and  then  Judge  Eabl  re- 
marks, in  his  opinion  :  The  referee  '*  made  formal  find- 
ings of  fact  and  law,  as  he  should  have  done,  and  proper 
exceptions  were  taken  to  them  by  plaintiff's  counsel." 
It  seems  to  be  settled,  therefore,  that  findings  of  fact 
are  necessary,  even  when  the  complaint  is  dismissed  at 
such  a  stage  of  the  hearing  as  to  entitle  it  to  be  treated 
as  a  nonsuit  It  is  certainly  not  the  less  important  that 
the  statutory  requirement  in  sucli  respect  should  be  in- 
sisted upon  when  the  testimony  is  all  in,  the  arguments 
of  counsel  made,  and  time  for  deliberation  by  the  court 
or  referee  takeiu 

In  such  a  case  this  court  held  in  Bridger  v.  Weeks 
Vol.  XXn.— 10. 
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(30  N.  Y.  328)  that  the  judgment  would  not  be  reviewed, 
and,  so  far  as  we  have  observedi  the  position  then  taken 
has  been  steadily  maintained.  The  appeal  should  be 
dismissed. 

All  concurred,  except  Bbadi£T|  J.,  not  voting,  and 
liANDONy  J.,  dissenting. 


GRIGGS,  AppRTj.ANr,  v.  DAT  and  Another,  as  Sub- 

VrVING  EXBOTJTORS,  ETO.,  OF  COHNEIJUB  K.  GaBBISON, 

Deceased,  Respondents. 

SuFEBiOB  CouBT,  Genebal  Tebh  ; 
May,  1892. 

§  3296. 

Btfere^9fee9 — f^fp«2at«(m|>«rmi^n^f^4frM  tojia  amount  ^,  wMlid, 

A  stipulation  that  a  referee  before  whom  an  action  was  tried  should 
fix  the  amount  of  his  fees,  is  not  such  a  fixing  of  his  rate  of 
compensation  bjiconsent  of  the  parties  as  is  contemplated  by 
the  statute,  and  is  not  binding  upon  them. 

First  Natn  Bank  v.  Tamajo  (77  K  T.  476) ;  Mark  «.  City  of  Buffalo 
(87  Id.  184)  followed. 

iDecided  May  2,  1892.) 

Appeal  by  plaintiff  from  an  order  of  the  special 
term  denying  a  motion  for  a  new  taxation  of  costs. 

On  the  taxation  of  plaintiff's  costs,  the  defendants 
objected  to  the  item  of  $7500,  the  fee  paid  to  the  referee 
before  whom  the  action  was  tried.  The  plaintiff  claimed 
the  right  to  tax  said  charge,  ander  a  stipulation  where- 
by it  was  agreed  "  that  the  referee  shall  not  be  limited 
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to  the  statutory  fee  of  six  dollars  per  day  for  his  serv- 
ices in  this  case,  but  may  charge  such  fees  therefor  as 
he  deems  proper."  The  stipulation  was  reduced  to 
writing  and  subscribed  bj  the  parties  to  the  action. 
The  case  involved  large  interests,  and  was  calculated  to 
consume  much  of  the  referee's  time,  and  was  of  such 
exceptional  character  that  it  was  next  to  impossible  to 
iietermine  in  advance  what  a  reasonable  compensation 
^vould  be.  The  referee  rendered  his  services,  and  the 
plaintiff  paid  the  sum  fixed  by  the  referee  in  good  faith 
and  in  reliance  upon  the  stipulation.  There  is  nothing 
to  show  that  the  charge  is  unreasonable.  On  the  con- 
trary, the  nature  of  the  litigation,  the  magnitude  of  the 
interests,  the  amount  involved,  the  importance  of  the 
case,  the  voluminous  testimony  to  be  considered,  the  in- 
tricacy of  the  questions  presented,  all  indicate  that  the 
sum  charged  is  not  extravagant,  but  fair  compensation, 
commensurate  with  the  labor  expended.  Indeed,  the 
only  objection  urged  against  the  charge  is  that  it  was 
not  taxable  because  the  stipulation  failed  to  specify  any 
specific  rate  of  compensation.  The  clerk  sustained  the 
objection,  and  the  special  term  judge,  on  appeal  from 
the  clerk's  ruling,  affirmed  the  action  of  the  clerk. 


B,  0.  IngeracU  and  J.  H.  Post,  for  plaintiff,  appellant 

WtUiam  B.  Bronk,  for  defendants,  respondents. 

McAdam,  J. — It  is  a  maxim  of  the  law  that  that  is 
certain  which  may  be  made  certain — cerium  eat  quod  cer* 
turn  reddi  potest  {Co.  LUt.  43;  1  Bouv.  Law  Diet.  214, 
subd.  3);  und  an  agreement  that  the  value  of  work  done 
shall  be  fixed  by  a  third  person  is  valid,  and  the  amount 
so  fixed  recoverable  (see  Delaware  &  H.  C.  Co.  v.  Penn- 
sylvania C.  Co.,  50  N.  y.  250).  The  circumstance  that 
the  parties  agreed  that  the  value  should  be  fixed  by  the 
referee  would  apparently  lead  to  the  conclusion  that  the 
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snm  so  fixed  was  equally  obligatory,  unless  tlie  statu- 
tory provision  as  to  referee's  compensation,  or  the  judi- 
cial nature  of  the  position  of  referee,  make  it  improper 
that  he  should  determine  the  question. 

Section  3296,  Code,  provides  that  a  referee  shall  be 
paid  six  dollars  for  each  day  spent  in  the  business  of 
the  reference,  unless  a  different  rate  of  compensation  is 
fixed  by  consent  of  the  parties. 

The  court  of  appeals  construed  this  section  in  Bank 
V.  Tamajo  (77  N.  Y.  476),  and  in  Mark  v.  City  of  Buffalo 
(87  N.  Y.  184),  by  holding  that  the  parties  could  not 
agree  to  leave  the  referee  to  decide  the  measure  of  his 
compensation,  as  that  left  the  subject  open  and  indefi- 
nite and  did  not  fix  the  different  rate  authorized  by  the 
Code  provision  before  referred  to.  It  has  been  urged 
that  the  determination  of  that  point  was  unnecessary  to 
the  decision  of  either  of  those  cases,  and  the  remarks  in 
reference  thereto  merely  dicta.  The  suggestion  is  not 
without  reason,  yet  the  proposition  decided  is  so  clearly 
enunciated  in  the  first  case,  and  plainly  reiterated  in  the 
second,  that  it  would  seem  almost  going  counter  to  our 
appellate  tribunal  to  hold  that  that  court  did  not  intend 
to  do  precisely  what  it  did  in  language  too  plain  to  be 
misunderstood. 

Good  faith,  however,  would  seem  to  require  that 
where  parties  have  deliberately  entered  into  a  written 
stipulation,  and  one  has  been  induced  on  the  faith 
thereof  to  part  with  $7500,  the  other  party  to  the  con- 
tract should  be  rigidly  held  to  its  terms,  for,  if  not  so 
held  in  this  instance,  the  appellants  must  lose  $7500 
by  the  bad  faith  of  the  defendants  in  successfully  repu- 
diating their  solemn  obligation.  None  of  the  cases  inti- 
mate that  the  agreement  is  contrary  to  public  policy, 
and  good  morals  yjould  appear  to  require  that  it,  like 
other  contracts^  be  enforced  according  to  its  terms.  It 
does  seem  that  where  parties  have,  by  a  written  agree- 
ment, stipulated  that  the  referee  shall  fix  the  amount  of 
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his  fees,  they  have  expressly  waived  the  statutory  limit 
of  six  dollars  per  day,  and  have  sifbstituted  a  different 
rate  of  compensation — one  not  fixed  by  the  Code,  but 
equally  certain,  because  the  amount  was  to  be  deter- 
mined in  a  mode  agreed  upon  by  the  parties,  and  which 
was  equally  as  specific  when  once  fixed  as  if  the  exact 
amount  had  been  specified  in  the  agreement  itself. 

This  view  of  the  law  was  sustained  by  a  majority  of 
the  court  in  Burt  v,  Oneida  Community  (Sup.;  12  N. 
Y.  Supp.  806),  which  would  be  followed  but  for  the  fact 
that  the  rulings  made  by  the  court  of  appeals  in  the  two 
cases  cited  are  so  clearly  opposed  to  the  decision  in 
Burt  V.  Oneida  Community,  supra,  that  we  feel  con- 
strained to  respect  its  construction  by  affirming  the 
order  appealed  from,  with  costs. 

Sedgwick,  Ch.J.,  concurred. 


FATMAN,  Eespondent,  v.  FATMAN,  Individually  and 

AS  Executor,  ETC.,«or  JOSEPH  FATMAN, 

Deceased,  Appellant. 

N.  Y.  CouBT  OF  Common  Pleas,  General  Term; 

May,  1892. 

^  870  etseq. 

StDomination  ofpartp  lefare  trial--mfficieney  of  affidavit — 9cop6, 

Where  in  an  action  brought  by  a  legatee  against  an  executor  and 
trustee  for  an  accounting,  in  which  it  appeared  that  the  decedent 
was  a  member  of  a  firm  and  had  an  interest  in  it  to  the  extent,  as 
shown  by  an  inventory  filed  by  the  defendant,  of  $275,000,  and 
that  the  personal  property  of  the  estate  was  (327,797.29,  the 
plaintiff  secured  an  order  for  the  examination  of  the  defend- 
ant before  trial  upon  an  affidavit  setting  forth  these  facts  and 
also  that  the  plaintiff  had  no  knowledge  of  any  source  of  in- 
formation, except  the   testimony  of  the  defendant  and  other 
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partners  of  the  said  decedent,  as  to  what  were  the  terms,  proTis- 
ions  and  conditions  of  their  articles  of  copartnership,  oral  or 
written,  nor  as  to  who  were  members  at  the  time  of  the  death, 
nor  what  was  the  extent  of  decedent's  interest  in  the  assets  of  the 
firm,  nor  what  had  been  the  operation  of  the  firm  since  his  death 
as  affecting  his  interest  in  the  assets,  nor  what  changes,  if  any, 
had  taken  place  in  the  membership  of  said  firm  since  his  death, 
nor  in  what  respect  said  changes  had  affected  the  interest  of  the 
decedent  and  of  his  executor  and  trustees  in  the  assets,  nor  what, 
if  anything,  was  left  in  the  trust  fund  created  by  the  provisions 
of  the  will  in  the  assets  of  the  firm,  nor  any  of  the  facts  or  inci- 
dents connected  with  and  created  by  the  provisions  under  said 
will,  and  that  said  deposition  was  necessary  and  material  to 
the  plaintiff  in  the  prosecution  of  the  action,  and  that  the  plain- 
tiff could  have  no  knowledge  of  the  assets,  nor  of  anything  con- 
cerning said  trust  under  the  will  or  its  administration,  nor  con- 
cerning any  part  of  the  estate  or  its  administratioA,  except  by  said 
testimony,  and  that  it  was  necessary  for  plaintiff  to  frame  his 
complaint, — Bidd^  that  a  motion  to  vacate  an  order  was  properly 
denied  when  the  afiidavit  was  sufficient  to  justify  an  order  for 
the  examination  of  the  defendant  before  trial. 

It  is  not  necessary  that  an  affidavit  to  procure  an  order  for  the  ex- 
amination before  trial  should  state  a  complete  cause  of  action, 
but  it  is  sufficient  if  the  nature  of  the  action  and  the  substance 
of  the  judgment  demanded  are  se^  forth. 

While,  it  »eein$  that  the  court  of  common  pleas  cannot  entertain 
jurisdiction  of  an  action  brought  simply  for  an  accounting  as  to 
personal  property,  it  has  such  jurisdiction  where  the  accounting 
is  to  relate  both  to  personal  and  rjeal  property. 

The  Statute  of  Limitations  is  an  affirmative  defense,  and  the  fact 

that  apparently  the  Statute  of  Limitations  has  run  and  barred 

an  action  upon  a  claim,  is  no  reason  for  vacating  an  order  for  the 

examination  of  the  defendant  before  trial  for  the  purpose  of 

•   enabling  the  plaintiff  to  prepare  his  complaint. 

The  scope  of  an  examination  of  a  defendant  before  trial  should  not 
be  limited  where  the  testimony  is  to  be  taken  before  a  judge 
and  not  before  a  referee. 

(Decided  May  2,  1892.) 

Appeal  from  an  order  of  the  special  term  of  this 
court  denying  a  motion  to  vacate  or  modify  an  order 
made  herein  for  the  examination  of  the  defendant  to 
enable  the  plaintiff  to  frame  his  complaint  in  this  action. 
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The  facts  are  stated  in  the  opinion. 
J.  A.  Shoudy^  for  appellant. 
WtUiam  J,  Hardy ^  for  respondent. 

GiEGEBiCH,  J. — Joseph  Fatman,  father  of  both  plain- 
tiff and  defendant,  died  in  October,  1869.  He  was  then 
a  member  of  the  firm  of  Fatman  &  Co.,  of  New  York 
City.  By  his  will  he  directed  his  executor  to  represent 
his  interests  in  said  copartnership,  and,  to  all  intents  and 
purposes,  carry  out  said  copartnership  in  the  same  man- 
ner as  though  the  testator  were  living,  during  the  pe- 
riod provided  for  in  the  articles  of  copartnership,  and 
that  the  said  partnership  should  continue  and  be  prose- 
cuted by  the  remaining  partner  and  his  executor. 

The  defendant  became  the  sole  executor  under  his 
father's  will,  and  in  January,  1870,  about  three  months 
after  his  father's  death,  filed  an  inventory  showing  per- 
sonalty of  the  appraised  value  of  $327,797.29,  including 
the  testator's  interest  in  the  firm  of  Fatman  &  Co.,  which 
was  appraised  at  $275,000. 

The  plaintiff  demanded  from  the  defendant  an  ac- 
counting and  the  payment  to  him  of  his  share  of  his 
father's  estate;  but  the  defendant  refused  to  comply 
with  the  demand,  and  the  plaintiff  now  brings  this  action 
for  the  purpose  of  obtaining  a  judgment  establishing 
and  adjudicating  the  rights  of  the  plaintiff,  in  the  real 
and  personal  estate  of  his  father,  and  requiring  and 
directing  the  defendant,  as  sole  executor  and  trustee  of 
said  Joseph  Fatman,  deceased,  to  file  and  judicially 
settle  his  account,  and  to  pay  over  to  the  plaintiff  his 
share  in  the  proceeds  of  the  said  estate  as  a  legatee  of 
the  said  testator. 

Upon  the  affidavit  of  the  plaintiff  setting  forth  these 
facts  and  other  facts  and  circumstances,  which  will  here- 
inafter more  fully  appear,  an  order  was  made  for  the 
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examination  of  the  defendant  to  enable  the  plaintiff  to 
frame  his  complaint.  Thereafter  the  defendant  moved 
to  vacate,  set  aside  or  modify  such  order,  which  applica- 
tion was  fonnded  upon  his  affidavit,  wherein,  he  states 
that  the  firm  of  Fatman  &  Co.  was  dissolved  by  his  fa- 
ther's death ;  that  its  afiairs  were  liquidated  by  Louis 
Fatman,  as  surviving  partner;  *'  that  all  of  the. assets  of 
said  firm  and  of  both  partners  were  used  to  pay  the 
debts  of  said  firm,  and  that,  after  all  had  been  applied, 
left  over  half  a  million  of  indebtedness  unpaid ; "  that  in 
1869  a  new  firm,  composed  of  the  defendant  individually 
and  the  said  surviving  partner  Louis  Fatman,  was  or- 
ganized for  one  year ;  that  it  received  none  of  the  assets 
of  the  former  firm  and  had  no  connection  with  its  busi- 
ness ;  that  in  1870  *'  a  new  firm  of  Fatman  &  Co."  was 
organized,  composed  of  Louis  Fatman,  Solomon  J.  Fat- 
man, Morris  Banger,  and  Solomon  Eanger ;  that  about 
1882  Morris  Banger  retired  and  about  1883  Louis  Fat- 
man died,  and  the  firm  is  now  composed  of  the  remain- 
ing  members ;  that  none  of  the  assets  of  the  original  firm 
of  Fatman  &  Co.  ever  came  into  the  hands  of  this  firm  ; 
that  about  the  year  1877  all  of  the  assets  of  Joseph 
Fatman,  together  with  his  interest  in  the  assets  of  the 
original  firm  of  Fatman  &  Co.,  had  been  collected  by  the 
defendant  and  said  Louis  Fatman,  and  paid  out  upon 
account  of  the  indebtedness  of  his  said  firm  ;  that  since 
1877  no  assets  whatever  of  the  said  Joseph  Fatman  have 
come  iAto  his  hands  nor  those  of  said  Louis  Fatman, 
nor  have  any  such  assets  ever  come  into  the  hands  of 
either  of  said  ''  subsequent  firms  of  Fatman  &  Co.;"  and 
that  the  plaintiffs  right  to  demand  an  accounting  accrued 
upward  of  twenty  years  ago. 

The  defendant  also  alleged  that  in  July,  1890,  the 
plaintiff  applied  to  the  surrogate  for  an  order  directing 
him  to  render  an  account  in  the  estate  of  said  Joseph 
Fatman,  and  that  the  application  was  denied  upon  the 
ground  that  the  plaintiff's  right  to  demand  such  an  ac- 
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counting  had  long  since  expired.  The  statements  of  the 
defendant  as  to  the  alleged  result  of  the  proceedings 
had  in  the  surrogate's  court  are  denied  by  the  attorney 
for  the  plaintiff,  who  in  an  affidavit  alleges  that  they 
were  discontinued  before  any  determination  was  reached 
therein. 

The  motion  made  by  the  defendant  was  denied,  from 
which  determination  he  has  appealed,  and  thus  there  is 
presented  for  review  the  validity  of  the  order  in  ques- 
tion. 

It  is  insisted  by  the  defendant  that  the  affidavit  was 
wholly  insufficient  to  justify  an  order  for  the  examina- 
tion of  the  defendant  There  is  no  force  in  this  conten- 
tion. The  affidavit  upon  which  the  order  was  made 
contains,  in  addition  to  the  matter  above  stated,  the 
statement  that  the  plaintiff  has  no  knowledge  nor  any 
source  of  information,  excepting  the  testimony  of  the 
defendant  and  the  other  copartners  of  said  Joseph  Fat- 
man,  deceased,  as  to  what  were  the  terms,  provisions 
and  conditions  of  the  said  articles  of  copartnership,  oral 
or  written,  nor  as  to  who  were  copartners  of  the  said 
Joseph  Fatman  in  the  said  firm  at  the  time  of  his  death, 
nor  what  was  the  extent  of  the  interest  of  the  said 
Joseph  Fatman  in  the  assets  of  the  said  firm,  nor 
what  has  been  the  result  of  the  operations  of  the 
said  firm  since  the  death  of  the  said  Joseph  Fatman 
as  affecting  the  latter's  interest  in  the  said  assets, 
nor  what  changes,  if  any,  have  taken  place  in  the  mem- 
bership of  the  said  firm  since  the  death  of  the  said 
Joseph  Fatman,  nor  in  what  respect  such  changes  in 
said  firm  have  affected  the  said  interests  of  the  said 
Joseph  Fatman,  deceased,  and  of  his  executor  and 
trustee  in  the  assets  of  said  firm,  nor  what,  if  anything, 
is  now  left  of  the  trust  fund  created  by  the  said  provis- 
ions of  the  said  will  in  the  assets  of  said  firm ;  nor  any 
of  the  other  facts  or  incidents  connected  with  the  ad- 
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ministratioD  of  his  said  trust  by  the  said  execatot  and 
trnstee  under  the  said  will. 

It  was  further  stated  that  the  deposition  of  the  de- 
fendant is  material  and  uecessary  to  the  plaintiff  in  the 
prosecution  of  this  action,  and  that  the  plaintiff  has  no 
means  of  ascertaining  anjthinf^  whatsoever  concerning 
the  said  trust  under  the  said  will  or  its  administration 
or  concerning  any  part  of  the  estate  of  said  testator  or 
its  administration,  and  that  this  discovery  is  necessary 
to  enable  the  plaintiff  to  discover  the  names  of  other 
defendants  and  to  frame  his  complaint  in  this  action. 
ProuL  these  statements  and  others,  as  they  are  contained 
in  the  affidavit,  the  plaintiff  is  clearly  entitled  under  the 
authorities  to  an  order  for  the  examination  of  the  de- 
fendant (Olenney  v.  Stedwell,  64:  JV.  T.  120  ;  Heishon  v. 
Knickerbocker  Co.,  45  Svper.  34 ;  fiaymond  v.  Brooks, 
59  How.  383 ;  Miller  v.  Kent,  Id.  321 ;  Manby  v.  Bon- 
nell,  11  Abb.  N.  C.  123 ;  Goldberg  v.  Roberta,  12  Daly, 
339  ;  Burt  v.  Oneida  Com.,  21  Week.  Dig.  342 ;  Davis  v. 
Stanford,  37  Hun,  531 ;  Talbot  tt.  Doran  &  Wright  Co., 
^"  State  Rep.  559 ;  18  Civ.  Pro.  304,  9  N.  Y.  Svpp.  478 ; 
rter  V.  Good,  57  Hm,  116 :  32  State  Rep.  501),  and 
plaintiff  is  entitled  thereto  especially  in  view  of  the 
t  that  he  is  a  cestui  que  trust  and  entitled  to  a  foil  and 
ithfnl  disclosure  affecting  the  corpus  of  the  estate 
jter  V.  Good,  supra). 

The  second  objection  to  the  order  is,  Uiat  the  affido- 
fails  to  show  that  the  plaintiff  has  a  cause  of  action, 
lier  legal  or  equitable.  Even  assuming  for  the  pur- 
tes  of  the  argument  that  this  is  so,  the  general  rule 
is  not  apply  to  a  case  of  this  character  (Carter  v. 
od,  supra.).  But  it  is  not  necessary  that  the  affidavit 
mid  state  a  complete  cause  of  action ;  it  is  sufficient  if 
I  nature  of  the  action  is  stated  and  the  substance  of 
i  judgment  |demanded  (Frothingham  v.  Broadway 
R.  Co.,  9  Oiv.  Pro.  304,  314,  Vas  Bhunt,  J.,  Vidette  v. 
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Dudley,  24  State  Sep.  20;   Heishon  t;.  Knickerbocker 
Co.,  supra). 

The  moving  papers  in  the  case  at  bar  contain  these 
prerequisites. 

The  third  objection  is  that  the  examination  of  the 
defendant  is  not  necessary  to  enable  the  plaintiff  to 
frame  his  complaint.  A  question  similar  to  the  one 
now  presented  by  this  objection  was  raised  by  the  first 
objection,  which  has  been  already  considered  and  dis- 
posed of,  and  the  answer  thereto  might  suffice  for  a  com- 
plete answer  to  the  objection  now  raised.  But  in  pass- 
ing upon  the  precise  point  involved,  it  is  well  to  consider 
that  while  the  plaintiff  may  be  entitled  to  a  shli^re  of  his 
father's  estate,  he  is  not  in  a  condition  jn  which  he  can 
legally  state  his  case  entitling  himself  to  any  relief  of 
that  description*  For  the  information  requisite  for  that 
purpose  he  is  wholly  dependent  upon  the  defendant, 
who,  it  seems,  within  three  months  after  the  testator's 
death,  and  before  his  inventory  was  filed,  became  a  mem- 
ber of  the  firm,  which  by  the  terms  of  his  father's  will 
he  was  directed  to  continue  and  preserve ;  and  without 
the  information  there  is  reason  to  believe  that  the  action 
could  not  be  placed  in  the  legal  form  adapted  to  the 
relief  which  the  plaintiff  is  entitled  to  upon  the  facts  as 
he  may  ultimately  be  able  to  establish  them  in  the  suit. 
The  plaintiff  is,  therefore,  entitled  to  the  order  to  enable 
him  to  prepare  a  complaint  (Davis  v.  Stanford,  supra; 
Baymond  v.  Brooks,  supra ;  Tucker  v.  Mather,  supra ; 
Heishon  v.  Knickerbocker  Co.,  supra). 

This  brings  us  to  the  next  objection,  that  it  is  doubt, 
ful  whether  the  plaintiff  could  maintain  an  action  for  an 
accounting  in  this  court.  If  the  action  related  solely  to 
an  accounting  as  to  the  personalty,  doubts  might  be  en- 
tertained,  in  view  of  the  intimations  given  by  the  judges 
who  delivered  the  opinion  of  the  court  in  the  cases  cited 
by  the  appellant  (Hard  v.  Ashley,  117  N.  Y,  606 ;  Chip- 
man  V.  Montgomery,  63  Id.  321),  whether  in  the  face  of 
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an  objection  properly  taken  thereto  this  court  could  en- 
tertain jurisdiction  of  the  action.  But  by  referring  to 
the  aflGidavit  of  the  plaintiff  it  will  be  seen  that  this  ac- 
tion is  brought  "  for  the  purpose  of  obtaining  a  judg- 
ment establishing  and  adjudicating  the  rights  of  plaintiff 
in  certain  real  and  personal  property,  being  the  estate  of 
one  Joseph  Fatman,  deceased." 

The  statements  and  denials  of  tne  defendant  con- 
tained in  his  affidavit  furnish  no  reason  why  he  should 
not  be  examined  at  the  instance  of  the  plaintiff  (Olney 
V.  Hatcliff,  37  Sun,  286 ;  Davis  v.  Stanford,  supra). 

Notwithstanding  the  long  period  ^of  time  that  has 
elapsed  since  the  alleged  right  of  action  is  claimed  to 
have  accrued,  the  Statute  of  Limitations  is  always  an 
affirmative  defense,  and  it  cannot  be  presumed  that  the 
same  will  be  pleaded.  Furthermore,  the  facts  to  be 
brought  out  may  themselves  show  that  such  statute 
could  not  be  successfully  interposed  as  a  defense. 

The  scope  of  the  examination  of  the  defendant  should 
not  be  limited,  as  the  order  provides  it  is  to  be  taken  be- 
fore a  judge  and  not  a  referee  (Burt  v,  Oneida  Com., 
supra ;  Hutchinson  v.  Lawrence,  29  Hun,  460). 

The  order  appealed  from  should  be  affirmed,  with 
costs. 

Dalt,  G.  J.,  and  Bischoff,  Jr.,  J.,  concurred. 
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JOUEDAN,  Respondent,  v.  HEALET  and  Another, 

Appellants. 

N.  T.  CouBT  OF  Common  Pleas,  Genebal  Term; 

June,  1892. 

§  3057. 

# 

Diitrict  court  in  eUy  of  Neu)  York — iim  of  qffldamU  on  appeal  from 
— whenjuitice  may  adjourn  action  defter  trial  commenced. 

r 

The  proyision  of  section  8057  of  the  Code  of  Civil  Procedure  that 
'*  where  an  appeal  is  founded  upon  an  error  of  fact  in  the  pro- 
ceedings not  afEecting  the  merits  of  the  action  and  not  within 
the  knowledge  of  the  justice,  the  court  may  determine  the  mat- 
ter upon  affidavits,  or,  in  its  discretion,  upon  the  examination  of 
witnesses,  or  in  both  methods,'*  applies  exclusively  to  appeals 
from  justices*  courts,  and  does  not  apply  to  an  appeal  from  a 
district  court  in  the  city  of  New  Tork;[n  but  even  if  it  did  ap- 
ply, it  would  not  authorize  the  use  of  affidavits  on  an  appeal 
based  upon  an  alleged  error  consisting  of  the  refusal  of  the  jus- 
tice to  adjourn  the  trial,  where  the  error  was  fully  within  the 
knowledge  of  the  justice  on  the  trial,  and  he  denied  the  mo« 
tion  to  adjourn  on  the  ground  that  he  had  no  power  to  grant  it.[2] 

A  justice  of  a  district  court  in  the  city  of  New  York  has  ample 
power  to  adjourn  the  trial  of  a  cause  to  another  day  where,  upon 
its  trial,  the  plaintiff,  suing  upon  a  contract  of  employment,  tes- 
tified that  the  contract  was  made  with  one  of  the  defendants 
personally,  and  it  appeared  that  such  testimony  was  a  surprise 
to  the  defendants — that  it  was  a  custom  of  the  defendants*  house 
that  all  such  contracts  should  be  made  by  its  foreman;  and, 
therefore,  said  defendant  was  not  in  court,  and  a  motion  for 
such  adjournment  is  promptly  made.  [8, 4 

Edwards  «.  Drew  (.2  E.  D.  Smith,  55);  Aberhall  v.  Roach  (11  Bow. 
Pr,  96);  Wight  v.  McClave  (3  K  D.  Smith,  816);  Story  v. 
Bishop  (4  Id.  428) ;  Giberton  v.  Oioochio  (1  BiU.  218) ;  Redfield 
«.  Florence  (2  E.  D.  Smith,  889)  distinguished.  [4, 6] 


158  OrVTL  PROCEDURE  REPORTS. 

Jourdan  v.  Healey. 

It  Beenu  that  in  a  jastice*8  court  a  case  may  be  adjourned  from  one 
day  to  another,  or  held  open  for  a  reasonable  time  to  procure 
the  attendance  of  a  witness,  and  that  the  matter  of  continuing 
the  case  is  in  the  sound  discretion  of  the  justice.  [^1 

In  such  case,  justice  demands  that  a  new  trial  should  be  had,  even 
though  no  error  of  law  has  been  shown.C<^l 

Gurley  «.  Tomlinson  (5  Daly,  288)  followed .[<S] 

(Decided  June,  1892.) 

Appeal  by  defendants  from  a  judgment  in  favor  of 
the  plaintiff,  rendered  in  the  district  court  in  the  city  of 
New  York  for  the  third  judicial  district. 

Robert  Thome^  for  defendants,  appellants. 
Eraile  B,  Mord,  for  plaintiff,  respondent. 

BooESTAVEB,  J. — ^Although  the  appellant  has  ap- 
pealed from  the  judgment  rendered  in  the  court  below, 
he  relies  chieflj  upon  an  error  in  fact  in  the  proceedings 
at  the  trial,  and  upon  the  argument  presented  affidavits 
setting  forth  what  he  regarded  as  such  error. 

For  this  procedure,  appellant  relies  upon  section 
3057  of  the  Code  of  Civil  Procedure,  which  provides 
that  '*  where  an  appeal  is  founded  upon  an  error 
[1]  in  fact  in  the  proceedings  not  affecting  the  merits 
of  the  action  and  not  within  the  knowledge  of 
the  justice,  the  court  may  determine  the  matter  upon 
affidavits,  or,  in  its  discretion,  upon  the  examination  of 
"witnesses,  or  in  both  methods;"  but  after  a  careful  ex- 
amination we  are  convinced  that  this  section  refers  ex- 
clusively to  appeals  from  justices'  courts,  and  not  to 
appeals  from  district  courts.  '  This  section  is  a  part  of 
article  I.,  title  8th  of  the  Code,  which  relates  exclusively 
to  appeals  from  justices'  courts.  As  far  as  we  have  been 
able  to  discover,  no  such  provision  is  made  for  appeals 
from  the  district  courts  of  this  city. 

But  if  the  section  under  consideration  did  apply,  we 
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think  the  aUeged  error  shown  in  the  affidavits  is  not 
covered  by  the  provisions  of  that  section.     The  errors  in 

fact  referred  to  in  that  section  relate  to  some  in- 
[«1     capacity  of  the  party,  such  as  infancy,  coverture, 

or  some  irregularity  in  the  service  of  process,  pr 
misconduct  of  the  jury,  or  other  error  not  within  the 
knowledge  of  the  justice  at  the  time  of  the  trial  (Biglow 
V.  Sanders,  22  Barb.  147,  149 ;  Adsit  v.  Wilson,  7  Hoto 
Pr.  64,  68,  69 ;  Kasson  v.  Mills,  8  How  Pr.  377 ;  Hurd 
V.  Beeman,  Id.  254 ;  Wavel  v.  Wiles,  24  N.  Y.  635,  637). 
But  the  error  complained  of  was  fully  within  the  knowl- 
edge of  the  justice  on  the  trial,  and  he  denied  the  mo- 
tion to  adjourn  on  the  ground  that  he  had  no  power  to 
do  so. 

From  the  return  it  appears  that  the  action  was 
brought  by  the  plaintiff  against  the  defendant  to  recover 

wages  which  the  former  claims  to  have  earned 
[8]     from  the  latter  under  a   contract  made,  as  he 

claimed  on  the  trial,  with  the  defendant  Healey 
personally.  As  all  contracts  of  that  character,  accord- 
ing to  the  custom  of  the  house,  were  made,  not  by  Mr. 
Healey,  but  by  defendants'  foreman,  who  was  present 
at  the  trial,  and  as  the  pleadings  did  not.  disclose  that  it 
was  claimed  to  have  been  made  with  either  of  the  defend- 
ants personally,  we  think  they  were  not  guilty  of  negli- 
gence in  not  having  Mr.  Healey  present  as  a  witness, 
and  it  is  apparent  from  the  return  that  the  testimony  of 
the  plaintiff  was  a  surprise  to  the  defendants,  and  they 
immediately  moved  for  an  adjournment  for  a  time  long 
enough  to  procure  the  attendance  of  Mr.  Healey.  This 
the  court  below  refused,  on  the  ground  that  it  had  no 
power  to  adjourn  a  case  after  trial  commenced  except  by 
consent. 

The  learned  judge  who  made  this  decision  doubtless 
had  in  mind,  at  the  time  of  rendering  it,  the  cases  of 
Edwards  v.  Drew  (2  E.  D.  Smith,  55) ;  Aberhall  v.  Boach 
(11  How.  Pr.  95) ;  Wight  v.  McOlave  (3  R  D.  Smith,  316) ; 
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story  V.  Bishop  (4  Id.  423) ;  Giberton  v.  Ginochio  (1  Hilt 
218) ;  Kedfield  v.  Florence  (2  E.  D.  Smith,  339),  decided 

in  this  court,  which  abundantly  sustain  his  ruling. 
[4]     But  all  of  these  were  decided  before  the  act  of 

1857  (chap.  334,  par.  778),  which  expressly  pro- 
yided  that  *'  the  trial  of  an  action  or  special  proceeding 
may  be  continued  from  day  to  day,  or  from  one  day  to 
another  day  or  days,  until  the  same  is  finished."  This 
provision  was  retained  in  the  consolidated  act  of  1882. 
We  think  it  gives  the  district  judge  ample  power  to  ad- 
journ a  case,  under  circumstances  like  these,  for  a  suffi- 
cient time  to  procure  the  attendance  of  witnesses,  if,  in 
his  discretion,  he  thinks  such  an  adjournment  should  be 
granted ;  and  from  the  return  it  appears  that  the  justice 
did  think  so,  as  he  said,  on  denying  the  motion, ''  If  I 
had  such  a  right,  I  should  certainly  give  you  an  oppor- 
tunity to  bring  Mr.  Healey." 

Although  not  necessary  to  a  decision  in  this  case,  it 
may  be  added  that  even  in  justices'  courts  it  has  been 

held  that  after  amendment  it  was  discretionary 
[5]     with  the  justice  to  grant  an  adjournment  or  not 

on  the  ground  of  surprise  (Sherar  r.  Willis,  5 
Lans.  329).  So,  too,  it  was  long  ago  held  that  it  was  a 
matter  of  discretion  on  the  part  of  the  justice  to  hold  a 
case  open  in  order  to  allow  one  or  the  other  parties  to 
obtain  witnesses,  and  that  it  was  not  error  to  do  so  for  a 
period  of  two  hours  (Pease  v.  Gleason,  8  Johns.  409). 
And  in  Day  v.  Wilber  {Cdman  (t  Gainers  Cases  381, 
385)  it  was  held  that  it  was  not  error  to  continue  the 
case  from  the  2d  of  June,  when  the  venire  was  returned, 
to  the  3d  of  that  month,  when  the  cause  was  tried ;  and 
on  appeal  in  that  case  it  was  said:  *^  There  is  nothing  in 
the  law  to  prohibit  a  justice  from  continuing  his  court 
from  one  day  to  the  next  when  the  exigencies  of  the  case 
require  it ;  '*  although  it  is  true  that  in  Green  v.  Angel 
(13  Johns,  469)  it  was  decided  that,  under  the  circum- 
stances in  that  case,  holding  it  open  for  twenty  hours  to 
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procure  the  attendance  of  a  witness  was  unreasonable. 
It  therefore  seems  that  the  matter  of  continuing  the  case 
is  in  the  sound  discretion  of  the  justice.  (See  also  Cow- 
en's  Treatise,  pars.  1219,  1220.) 

But,  in  addition  to  this,  it  may  be  said  that  the  de- 
cisions of  this  court  above  cited  were  rendered  when  it 
had  no  power  to  grant  a  new  trial,  as  it  now  has, 
•  r«l     and,  on  a  review  of  this  case,  we  are  of  the  opin- 
ion that  justice  requires  a  new  trial  should  be 
had,  even  if  no  error  of  law  had  been  shown,  under 
Curley  v.  Tomlinson  (5  Daly,  283). 

Judgment  reversed  and  new  trial  ordered,  with  costs 
to  appellant^  to  abide  the  event. 


BiSGHOFFy  J.y  concurs. 


KNOCH  V.  FUNKE,  Jb. 

SUPBBIOB  COXJET  OF  THE  CiTY  OF  NeW  YOBE,  SPECIAL 

Tebm  ;  Mat,  1892. 

« 

§§  757,  3271. 

Benmng  aeticn a(fain8t  an  exeetOor of  deeecued d^endant — whmdecurUy 

for  eoiU  may  he  required. 

The  court  may,  as  a  coiidition  of  reviving  an  action  in  equity  against 
the  executrix  of  a  deceased  defendant,  require  the  plaintiff  to 
give  security  for  costs. 

The  right  to  continue  a  suit  in  evuity,  under  section  757  of  the  Code 
of  Civil  Procedure,  after  the  death  of  a  sole  defendant,  against 
his  personal  representative,  is  not  absolute  and  unqualified,  but 
must  be  determined  according  to  settled  equitable  considera- 
tions. 
Vol.  XXn.— U. 
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Requiring  securities  for  costs  in  an  action  by  or  against  an  executrix 

is  purely  discretionary  with  the^court,  and  it  may  be  required  in 

such  cases  even  pending  an  appeal. 
It  seems  that  a  court  of  equity  has  an  inherent  power  to  require 

security  for  costs  from  a  plaintiff  even  in  a  case  not  within  the 

words  of  the  statute, 
p  (Decided  May,  1892.) 


Motion  by  plaintiff  for  a  reargument  of  an  applica- 
tion to  revive  a  suit  in  equity. 

The  facts  appear  in  the  opinion. 

E.  Grosse^  for  plaintiff  and  motion. 

Austin  Abbott,  for  defendant,  opposed. 

p  McAdam,  J. —The  court,   upon    application  of    the 

%f^-  plaintiff,  made  an  order  reviving  the  action  against  the 

"^  executrix  of  the    defendant  "  upon  condition   that  the 

^*  ■  plaintiff  file  security  for  costs."    The  plaintiff  moves  to 

^  f  reargue  the  motion  upon  the  ground  that  the  condition 

^:,'  imposed  was  unauthorized  and  in  conflict  with  the  decis- 

'  ion  of  the  supreme  court  in  Sullivan  v.  Bemington  S.  M. 

Co.  (27  Bun,  276 ;  s.  c,  2  Oiv.  Pro.  R.  68),  and  that  this 

court  should  follow  the  rule  laid  down  in  that  case,  or 

give  some  reason  for  not  doing  so. 

The   Code   provision   (section    757)  that   the  court 
^ '  ^  "  must  upon  motion  "  allow  the  action  to  be  continued, 

;/'  merely  means  that  in  a  proper  case  the  relief  shall  be 

^'  granted.     It  does  not  mean  that  the  court  must  uncon- 

•  ,  ditionally  grant  every  application  to  revive  that  is  pre- 

sented.    If  that  were  intended,  no  motion  would  be  re- 
w  quired ;  it  would  be  sufficient  to  file  a  suggestion  and  go 

on  as  at  common  law.     The  very  object  of  requiring  a 
:.  motion  is  to  preserve  the  inherent  power  of  the  court, 

^  merely  simplifying  and  facilitating  the  mode  of  its  ex- 

ercise. 
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The  practice  of  requiring  secifrity  for  costs  (like  that 
of  allowing  persons  to  sue  in  forma  pauperis)  originated 
in  the  equitable  doctrines  of  the  court  of  chancery  con- 
trolling its  own  process  and  proceedings  for  the  purpose 
of  doing  justice  and  presenting  injustice. 

It  was  adopted  bj  the  late  supreme  court  of  this 
state  by  rule  14,  January,  1798.  In  the  Beyised  Statutes 
(2  a.  S.f  Ist  JEd.f  619)  the  practice  was  sanctioned  by 
statute  for  all  the  courts,  and  made  more  positive  by  the 
words  "  the  defendant  may  require  "  such  plaintiff,  etc., 
to  file  security  (see  note  of  the  revisers  explaining  the 
statutory  adoption  of  the  practice). 

It  was  perfectly  well  settled  under  the  Bevised  Stat- 
utes that  the  power  of  the  court  was  not  limited  by  these 
provisions  (People  v.  Common  Pleas,  18  Wend.  662). 
The  supreme  court  in  equity  supplemented  the  statute 
by  a  rule  of  practice,  which  forbids  even  the  filing  of  a 
bill  in  a  case  where  defendant  would  be  entitled  to 
security  for  costs  until  security  had  first  been  given,  un- 
less the  suit  could  be  prosecuted  by  a  solicitor,  in  which 
case  the  solicitor  should  be  liable  to  the  amount  of  $100 
(see  S.  0.  rtjle  No.  2,  of  1847).  The  old  equity  juris- 
diction of  the  courts  was  preserved  by  the  Code  (section 
217),  so  that  the  powers  theretofore  exercised  may  be 
used  now. 

The  inherent  power  of  the  court,  even  in  actions  at 
law,  was  equally  well  established  as  unrestrained  by  the 
statute. 

In  Swift  V.  Collins  (1  Den.  659),  which  was  an  action  of 
assumpsit,  a  motion  by  defendant  for  security  for  costs 
was  made  (although  the  plaintiffs  resided  within  the 
state)  on  the  ground  that  they  were  insolvent  and  a  non- 
resident claimed  to  be  the  owner  of  the  demand.  De- 
fendant's counsel  claimed  that  the  case  was  within  the 
equity  of  the  statute.  Plaintiffs'  counsel  relied  on  the 
(act  which  plaintiff's  counsel  here  relies  on,  that  it  was 
not  within  the  words  of  the  statute.     The  order  was 
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granted.  The  court,  by  BIeabdblet,  J.  (following  People 
t;.  Common  Fleas,  supra),  said :  ^*  It  is  not  necessary  to 

^/ ',  inquire  whether  this  case  is  within  the  words  of  the 

'^'  statute,  for  the  power  to  require  security  for  costs  is  in- 

herent in  the  court." 

^/  ,  In  this  instance  the  representative  of  a  deceased 

defendant  is  involuntarily  brought  into  a  litigation  by  a 

^S I  new  proceeding  instituted  for  the  purpose,  and  the  es- 

tate he  represents  should  be  reasonably  protected  as  to 
costs  of  defense.  Requiring  security  in  an  action  by  or 
against  an  executor  is  purely  discretionary  {Code,  sec- 
tion 3271 ;  Tolman  v.  S.  B.  &  N.  T.  R.  R.  Co.,  92  N.  T. 
353  ;  Fish  v.  Wing,  1  Civ.  Pro.  R.  231),  and  security  in 
such  cases  may  be  required  even  pending  an  appeal 
(Gedney  v.  Furdy,  47  N.  Y.  676 ;  Gifford  v.  Rising,  4S 
Hun,  128 ;  Nat.  Ex.  Bank  v.  Silliman,  4  Abb.  N.  C.  224). 
The  right  to  continue  a  suit  in  equity,  under  section  757 
of  the  Code,  is  not  absolute  and  unqualified,  but  must 
be  determined  according  to  settled  equitable  considera- 
tions (Coit  V.  Campbell,  82  N.  Y.  609 ;  Lyons  v.  Fark, 
111  N.  Y.  350;  Hayer  v.  Nourse,  114  iT.  Y.  695).  The 
court,  in  the  exercise  of  its  equitable  jurisdiction,  had 
the  power  (in  reviving  the  action)  to  attach  the  condi- 
tion that  the  plaintiff  give  security. 

The  order  was  properly  made,  and  the  motion  for 
reargument  must  be  denied,  with  $10  costs. 
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To  entitle  a  defendant  in  an  action,  to  have  one  claiming  the  money 
or  property  in  suit  substituted  as  a  defendant  by  order  of  inter- 
pleader, there  must  be  some  reasonable  foundation  for  the  claim 
asserted.  The  question  on  a  motion  for  interpleader  is  as  to 
whether  there  is  a  reasonable  doubt  as  to  the  safety  of  the 
stakeholder  in  paying  over  the  money,  and  such  reasonable 
doubt  must  be  supported  by  proof  raising  a  question  upon 
which  the  court  may  pass  judicially,  and  the  claim  must  have 
some  foundation  in  law. 

Instance  of  a  case  in  which  the  right  to  an  order  of  interpleader  was 
doubtful  (Ingbaham,  J.,  dissenting). 

Nassau  Bank  «.  Tandes  (44  HutIj  55)  followed. 

An  order  interpleading  persons  claiming  moneys  sued  for,  and  sub- 
stituting them  for  the  defendant  in  the  action,  cannot  be  made 
unless  notice  of  the  application  for  the  order  has  been  given  all 
the  persons  sought  to  be  interpleaded.  (Ii^gbaham,  J.,  dis- 
senting,— Eeld,  that  where  notice  was  given  one  who  claimed 
the  moneys,  the  court  could  join  as  a  party  defendant  any  per- 
son who  had  or  claimed  an  interest  in  the  controversy  adverse 
to  the  plaintiff,  and  who  is  a  necessary  party  defendant  for  the 
complete  determination  or  settlement  of  the  questions  involved.) 

An  order  directing  an  interpleader  and  substitution  as  defendants 
persons  claiming  moneys  sued  for,  should  provide  for  the 
payment  into  court  not  only  of  the  principal  sum  claimed  and 
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sued  for,  but  also,  where  interest  is  demanded,  of  such  interest 
to  the  date  of  the  payment. 

Where  the  court  orders,  third  persons  claiming  one  half  of  the 
moneys  sued  for  in  an  action  to  be  interpleaded  and  substituted 
in  place  of  the  defendant,  it  ieems  that  the  whole  sum  claimed 
in  the  complaint  should  not  be  deposited  in  court,  but  the 
original  defendant  should  be  required  to  pay  the  part  ad  to 
which  there  was  no  dispute  to  the  person  entitled  to  it,  and  to 
deposit  the  balance. 

{De^!icUfd  May  18,  1892.) 


Appeal  by  plaintiffs  from  an  order  of  the  special  term 
in  New  York  county  directing  that  Babette  A.  Dobler 
and  others  be  interpleaded  and  substituted  as  defend- 
ants,  and  that  the  original  defendant  be  discharged  upon 
the  payment  into  court  of  $2000. 

This  action  was  brought  by  Tillie  Feldman  and  Frank 
Joseph  Anton  Dobler,  an  infant  by  said  Tillie  Feldman, 
his  guardian  ad  liteniy  to  recover  the  sum  of  $2000,  with 
interest  from  December  28,  1891. 

The  complaint  alleges  the  appointment  on  December 
26,  1891,  of  the  guardian  ad  litem  for  the  infant  plaintiff; 
that  the  defendant  is  a  domestic  corporation ;  that  on  or 
about  June  23,  1891,  the  defendant  issued  to  one  Anton 
Dobler,  of  New  York  city,  a  beneficiary  certificate  con- 
taining the  following  provision :  "  That  Brother  Anton 
Dobler,  a  workman  degree  of  *  Our  Own '  Lodge,  num- 
bered 298  of  said  order,  located  at  New  York  in  the 
state  of  New  York,  is  entitled  to  all  rights  and  privileges 
of  membership  in  the  Ancient  Order  of  United  Work- 
men, and  to  participate  in  a  beneficiary  fund  of  the 
order  to  the  amount  of  $2000,  which  sum  it  has  been 
directed  to  pay  to  Frank  Joseph  Anton  Dobler  and  Tillie 
Dobler,  son  and  wife,  share  and  share  alike  ;  '*  that  said 
Anton  Dobler  had  complied  with  all  the  laws,  rules  and 
requirements  of  said  order,  and  said  certificate  was  duly 
executed ;  that  said  Anton  Dobler  departed  this  life  on 
October  24, 1891,  leaving  in  the  possession  of  the  plaintiffs 
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the  said  beneficiary  certificate ;  that  dae  proof  of  his  death 
has  been  satisfactorily  made  to  the  defendant,  which  has 
signified  its  willingness  to  pay  over  the  sum  of  $2000, 
but  withholds  the  same  in  consequence  of  a  notice  from 
Babette  A.  Dobler,  claiming  said  fund  and  prohibiting 
its  payment  to  the  plaintijffs ;  that  for  six  years  imme- 
diately preceding  the  death  of  the  said  Anton  Dobler, 
the  plaintiff  Tillie  Feldman  and  said  Anton  Dobler  dwelt 
and  cohabited  together  as  man  and  wife,  she  believing 
him  to  be  unmarried ;  that  the  issue  of  said  union  is 
the  infant  plaintiff ;  that  at  the  time  said  Anton  Dobler 
so  lived  with  the  plaintiff  Tillie  Feldman  he  had  a  wife 
living,  namely,  the  said  Babette  A.  Dobler,  to  whom  he 
had  been  married  upwards  of  twenty  years,  and  for  that 
reason  the  plaintiff  Tillie  Feldman  adopted  her  maiden 
name  in  the  prosecution  of  the  action ;  and  that  the  said 
certificate  of  membership  was  applied  for  and  taken  out 
of  the  said  order  for  the  sole  benefit  of  these  plaintiffs, 
and  they  are  4he  real  and  lawful  beneficiaries  there- 
under." 

The  defendant  before  answering  applied  for  an  order 
substituting  Babette  A.  Dobler,  Charles  Dobler,  Anton 
Dobler,  Albert  Dobler,  Tillie  Maehlein,  Herman  Dobler, 
Elizabeth  Dobler  and  William  Dobler  as  defendants  in 
the  action,  and  discharging  it  from  liability  upon  the 
payment  to  the  chamberlain  of  the  city  of  New  York  of 
the  amount  claimed  in  the  complaint,  *^  and  for  the  ap- 
pointment of  ,a  guardian  ad  litem  for  such  of  the  said 
parties  so  sought  to  be  substituted  as  are  infants/' 

This  motion  was  made  upon  an  affidavit  of  the 
''grand  recorder"  of  the  defendant,  whose  duties  are 
those  of  secretary  of  said  corporation,  setting  forth  the 
pendency  of  the  action;  that  on  or  about  March  17, 
1885,  Anton  Dobler,  deceased,  became  a  member  of  the 
defendant,  affiliating  with  a  lodge  of  said  order,  located 
in  New  York  city,  known  as  "  Our  Own"  Lodge,  number 
298,  and  a  beneficiary  certificate  was  thereupon  issued 
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id  Anton  Dobler  wliich  certified  tb&t  he  was  "  eu- 
,  to  all  righta  and  privileges  in  the  Ancient  Order  of 
id  Workmen,  and  to  participate  in  the  beneficiary 
of  the  order  to  the  amount  of  $^X)0,  which  sum  at 
leath  Bhal]  be  paid  to  Babette  A'  Dobler,  wife ; " 
}n  or  about  March  28, 1890,  said  Anton  Dobler  di- 
i  the  payment  of  the  beneficiary  fund  to  which  be 
t  be  entitled  at  his  death  to  Charles  Dobler,  bear- 
le  relationship  to  himself  of  son,  and  a  new  certifi- 
t>earing  date  April  1,  1890,  was  therenpon  issued  to 
providing  for  said  payment  to  said  Charles  Dobler; 
thereafter,  on  June  16,  1891,  said  Anton  Dobler  re- 
i  the  direction  last  mentioned  and  directed  the  paj- 
of  the  beneficiary  fund  due  at  hia  death  to  Frank 
ih  Anton  and  Tillie  Dobler,  bearing  the  relation- 
(o  himself  of  son  and  wife,  share  and  share  alike, 
hereupon  the  certificate  described  In  the  complaint 
ssned  to  him ;  that  Babette  A.  Dobler,  representing 
If  to  be  the  wife  of  said  Anton  Dobler,  claims  the 
iciary  fund  due  npon  the  death  of  said  Anton  Dob- 
nd  claims  to  be  incorrectly  described  in  said  cer- 
te  as  Tillie  Dobler  instead  of  Babette  A.  Dobler ; 
ihe  has  demanded  payment  of  said  fund ;  that  there 
collusiou  between  her  and  the  defendant,  and  the 
dant  is  not  acquainted  with  the  merits  of  the  re- 
ive claims  set  up  by  Babette  A.  Dobler  and  Tillie 
nan.  The  defendant  also  osed  in  support  of  the 
in  an  affidavit  made  by  its  attorney^  settiug  forth 
he  children  of  Anton  Dobler,  deceased,  and  Babette 
)bler  are  Charles  Dobler,  Anton  Dobler,  Albert 
sr,  all  of  full  age ;  Tillie  Maehlein,  wife  of  Henry 
lein,  Herman  Dobler,  Elizabeth  Dobler,  over  the 
if  fourteen  years,  and  William  Dobler,  under  the 
f  fourteen  years ;  that  said  Babette  A  Dobler  and 
hildren  claim  that  in  case  the  certificate  last  issued 
ton  Dobler  is  set  aside  they  will  be  entitled  to  the 
in  suit  under  a  provision  of  the  rules  and  regnla- 
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tions  of  the  defendant;  that  the  said  claim  is  made 
without' collusion,  and  the  defendant  does  not  know  to 
which  of  said  parties  the  beneficiary  fund  due  on  the 
death  of  Anton  Dobler,  deceased,  can  safely  be  paid. 

Guardians  ad  lUem  were  not  appointed  for  the  in- 
fants whom  it  is  asked  in  the  notice  of  motion  to  be 
made  parties,  but  the  notice  of  motion  is  directed  to 
them,  and  it  is  recited  in  the  order  made  upon  the  hear- 
ing of  the  motion  that  John  Hardy  appeared  as  at- 
torney for  them,  and  the  notice  of  appeal  served  by 
plaintiffs'  attorney  is  addressed  to  Mr.  Hardy,  as  such 
attorney  for  said  parties.  It  does  not  appear  from  the 
printed  papers  on  appeal  that  any  notice  of  motion  was 
ever  served  upon  said  infants. 

J.  George  Flammer^  for  plaintiffs,  appellants. 

Leroy  Andrvs^  for  defendant,  respondent. 

O'Brien,  J. — This  action  was  commenced  to  recover 
the  sum  of  $2000  under  a  beneficiary  certificate  issued 
by  the  defendant  on  the  life  of  one  Anton  Dobler. 

The  plaintiffs'  right  to  recover  is  based  upon  the  fact 
that  they  are  the  ones  designated  as  the  beneficiaries  in 
the  policy.  The  defendant,  while  admitting  its  liability, 
seeks  to  have  substituted  as  defendants,  in  its  place  and 
stead,  by  an  order  of  interpleader,  the  wife  and  minor 
*  children  of  Dobler.  Upon  the  defendant's  own  affida- 
vits as  to  the  extent  of  the  claim  advanced  adversely  to 
plaintiffs,  it  is  extremely  doubtful,  to  say  the  least,  if 
any  such  state  of  facts  is  presented  showing  a  right  to 
an  order  of  interpleader.  The  rule  is  now  settled  that 
there  must  be  some  reasonable  foundation  for  a  claim 
asserted  to  entitle  a  defendant,  while  admitting  its  liabil- 
ity, to  have  such  claimants  substituted  by  order  of  inter- 
pleader. In  other  words,  the  question  upon  a  motion  of 
this  character  is  as  to  whether  or  not  there  is  a  reason- 
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able  doubt  as  to  the  safety  of  the  stakeholder  in  paying 
over  the  money.  As  stated  by  Mr.  Justice  Van  Brunt, 
in  Nassau  Bank  v,  Yandes  (44  Hun,  65),  such  reasonable 
doubt  must  be  supported  by  proof  raising  a  question 
upon  which  the  court  may  pass  judicially,  and  the  claim 
must  have  some  foundation  in  law. 

Assuming,  however,  that  it  were  in  other  respects  a 
proper  case  for  an  order  of  interpleader,  we  think  upon 
other  grounds,  apparent  upon  the  record,  the  order 
should  not  be  granted. 

Section  820  of  the  Code  of  Civil  Procedure  provides, 
in  terms,  that  a  defendant  may  apply  to  the  court,  upon 
notice  to  the  plaintiflf  and  to  the  person  making  the 
claim,  for  an  order  of  substitution  or  interpleader. 

Here  the  defendant's  affidavits  and  notice  of  motion 
snow  that  the  application  is  to  the  court  for  an  order 
that  Babette  Anna  Dobler,  Charles  Dobler,  Anton 
Dobler,  Albert  Dobler,  Tillie  Maehlein,  Herman  Dobler, 
Elizabeth  Dobler  and  William  Dobler  be  interpleaded 
in  the  action.  Of  these  persons  four  are  infants,  upon 
whom  service  of  the  notice  of  motion  was  not  made. 
The  order  appealed  from,  however,  without  such  notice 
having  been  given,  required  the  substitution,  in  addition 
to  Babette  Anna  Dobler,  of  all  the  children,  including 
these  infants.  In  view  of  the  express  provision  in  sec- 
tion 820  of  the  Code  requiring  notice,  this  could  not  be 
done.  This  provision  is  most  reasonable  and  should  be 
observed,  for  otherwise  persons  without  notice  might  be 
injected  into  a  lawsuit  without  desiring  it,  and  against 
the  protest  of  the  plaintiff. 

Another  omission  in  the  order,  as  shown  by  Mr. 
Justice  Ingraham,  was  the  failure  to  provide  for  pay- 
ment into  court,  in  addition  to  the  principal,  the  interest 
on  that  sum.  The  order  appealed  from  requires  that  the 
entire  principal  should  be  deposited  into  court,  although, 
in  respect  to  the  claim  of  one  of  the  plaintiffs,  Frank 
Joseph  Anton  Dobler,  who  claims  one  half,  no  adverse 
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claim  is  suggested,  and  in  the  absence  thereof  it  would 
seemingly  have  been  the  proper  thing  to  have  directed 
the  payment  of  one  half  of  the  amount  to  him,  though 
the  court  might  have  been  of  opinion  that  as  to  the 
balance  it  should  have  been  deposited. 

For  these  reasons  we  are  of  opinion  that  the  order 
appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements. 

Van  Bbunt,  P.J.  (concurring). — I  dissent  from  opin- 
ion of  Inobaham,  J.  (posQ.  I  am  of  the  opinion  that 
parties  should  not  be  brought  in  without  notice  to  them. 

Ingraham,  J.  (dissenting).— By  the  certificate  issued 
to  Anton  Dobler,  the  sum  of  $2000  was  payable  upon 
his  death  to  Babette  A.  Dobler,  his  wife.  Subsequently, 
Anton  Dobler  revoked  the  direction  under  which  this 
certificate  was  issued,  and  directed  the  payment  of  the 
beneficiary  fund  to  be  made  to  Charles  Dobler,  his  son. 
Subsequently,  Anton  Dobler  revoked  the  last  direction 
and  directed  the  payment  of  the  fund  to  be  made  to 
Frank  Joseph  Anton  Dobler  and  Tillie  Dobler,  his  son 
and  wife,  share  and  share  alike.  It  also  appeared  that 
Tillie  Dobler  was  not  the  lawful  wife  of  Anton  Dobler, 
and  that  Babette  A  Dobler,  as  the  wife  of  Anton  Dobler, 
claims  the  fund  and  has  demanded  payment  thereof. 
There  is  no  intimation  that  there  is  any  collusion  be- 
tween the  defendant  and  the  claimants  of  this  fund,  and 
we  think  that  a  proper  case  is  made  out  for  an  inter- 
pleader and  that  the  claimants  be  substituted  as  de- 
fendants in  this  action  upon  payment  into  court  of  the 
amount  claimed.  The  complaint,  however,  demands 
judgment  for  the  sum  of  $2000,  with  interest  thereon 
from  December  28,  1891,  and  the  order  provides  that 
the  defendant  pay  to  the  chamberlain  of  the  city  of 
New  York,  to  the  credit  of  this  action,  the  sum  of  $2000 
within  ten  days  from  the  entry  of  the  order.     Before 
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the  defendant  can  be  discharged  from  liability  it  must 
pay  into  court  the  amount  claimed  by  the  plaintiff,  and 
the  order  must,  therefore,  be  modified  so  that  the 
defendant  pay  into  court,  in  addition  to  the  sum  of  $2000, 
interest  thereon  from  the  28th  of  December,  1891,  to  the 
date  of  payment 

The  objection  is  also  made  that  as  some  of  the 
alleged  claimants  are  infants  and  were  not  represented 
by  guardian,  and  no  notice  of  the  application  was  shown 
to  have  been  served  upon  them,  the  order  would  not  be 
binding  upon  them.  But  it  does  not  appear  that  any  of 
the  infants  have  any  claim  to  this  fund. 

All  that  appears  is  that  the  widow  of  Anton  Dobler 
has  made  some  claim  that  in  a  certain  contingency  her 
children  would  be  entitled  .to  a  portion  of  the  fund. 

Notice  was  given  to  Babette  A.  Dobler,  the  person 
who  claimed  the  fund,  and  she  having  appeared  on  the 
motion  and  consenting  to  the  order,  the  court  had  power 
to  substitute  her  as  the  defendant  in  the  action  upon 
the  payment  into  court  of  the  amount  claimed  in  the 
complaint,  and  on  such  a  motion  the  court  also  had 
power  to  join  as  a  party  defendant  any  person  who  has 
or  claims  an  interest  in  the  controversy  adverse  to  the 
plaintiff,  or  who  is  a  necessary  party  defendant  for  the 
complete  determination  or  settlement  of  the  question 
involved  therein  {Code  Civ.  Pro.,  §  427). 

The  plaintiff  cannot  be  injured  by  the  failure  of  the 
defendant  to  give  notice  to  the  infants  and  having  a 
guardian  ad  litem  appointed  for  them,  as  in  case  the 
defendants  fail  to  answer  the  amended  complaint  they 
will  be  entitled  to  the  fund. 

I  think,  therefore,  that  the  order  appealed  from 
should  be  modified  by  substituting  for  the  sum  to  be 
paid  into  court  the  sum  of  $2000  and  interest  thereon 
from  December  28,  1891,  to  the  date  of  the  payment, 
and  that  upon  such  payment  being  made  the  summons 
and  complaint  in  this  action  be  amended  by  inserting 
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the  individaals  substituted  as  defendants  in  place  of  the 
present  defendant,  and  that  the  plaintiff  be  allowed  to 
make  and  serve  an  amended  summons  and  complaint 
accordingly,  and  as  thus  modified  the  order  should  be 
affirmed,  without  costs  to  either  party. 


McSHANE,  Judgment  Orebitob,  v.  PINEHAM,  Judg- 
ment Debtob. 

CiTT  C!oubt  of  New  Yobk,  Special  Tebm  ;  June,  1892. 

§2447. 

Ftoceeding9  mipplemerUary  to  eaDecution — when  moMjf  depmted  in  lieu 

of  hail  cannot  he  reached. 

Honey  deposited  with  the  city  chamberlain  in  lien  of  bail  to  secare 
the  release  from  imprisonment  of  one  arrested  upon  indictment 
for  a  criminal  offense,  who  had  not  and  never  had  any  interest 
in  the  money,  cannot  be  applied  to  the  payment  of  a  judgment 
recovered  against  him  in  an  independent  civil  action;  it  does 
not  become  his  by  such  deposit,*  and  an  order  should  not  be 
granted  in  proceedings  supplementary  to  execution  directing 
the  city  chamberlain  to  pay  a  part  of  the  money  to  the  sheriff 
to  be  applied  to  the  satisfaction  of  such  judgment. 

Eagan  v.  Stevens  (89  Hun,  811),  Gilbert  «.  Laidlaw  (102  N.  T.  588) 
distinguished. 

{Decided  June,  1892.) 

Motion  by  the  judgment  creditor  for  an  order  direct- 
ing the  chamberlain  of  the  city  and  county  of  New 
York  to  pay  to  the  sheriff  of  the  city  and  county  of  New 
York  a  part  of  certain  moneys  on  deposit  with  him. 

*Sce  Fraser  v.  Ward,  6  N,  T,  Civ.  Pro.  11. 
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The  facts  are  stated  in  the  opinion. 


Goodhart  dk  PhtUipa^  for  judgment  creditors  and  mo- 


tion. 


Piatt  dt  Bowers,  lot  city  chamberlain,  opposed. 


K, 


Taylor,  Thompson  dk  Kaufman,  for  the  Fourth  Na- 
tional Bank  and  the  Central  National  Bank,  opposed. 


^-K 
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Van  Wyck,  J.— The  plaintiff  recovered  judgment 
against  defendant  for  $791  in  January  last,  and  issued 
execution,  which  was  returned  wholly  unsatisfied,  where- 
upon he  obtained  a  third-party  order  against  the  city 
chamberlain  of  New  York,  and  the  examination  had 
thereunder  disclosed  that  "  on  May  9,  1892,  there  was 
paid  to  the  chamberlain  in  cash,  in  the  case  of  The 
People  against  Charles  H.  Pinkham,  the  sum  of  $6500,  in 
lieu  of  bail  bond  for  said  defendant,  pursuant  to  an  order 
of  the  general  sessions  made  by  Recorder  Smyth  and 
dated  May  9, 1892,''  and  that  the  same  is  still  so  held  by 
him.  Upon  the  evidence,  and  this  evidence  alone,  plain- 
tiff, the  judgment  creditor,  now  moves,  under  section 
2446  of  the  Code,  for  an  order  directing  the  chamber- 
lain to  pay  out  of  the  money  so  held  by  him  such 
amount  as  will  satisfy  the  executidn.  The  recorder's 
order  of  May  9  provides  that  Charles  H.  Pinkham  be 
admitted  to  bail  in  the  sum  of  $6500,  with  surety  in  like 
.  amount,  or  instead  thereof  he  may  deposit  said  sum  of 
money  with  the  city  chamberlain,  and  Pinkham,  on  the 
same  day,  in  a  written  stipulation  which  recited  that  he 
"  having  this  day  caused  to  be  deposited  the  sum  of 
$6500,"  agreed  to  abide  the  above  order,  etc.  The 
deputy  chamberlain  deposes  that  the  said  $6500  was 
paid  into  his  office  by  the  Fourth  National  Bank  and  the 
Central  National  Bank,  in  lieu  of  a  bail  bond  for  that 
amount  to  secure  the  appearance  of  said  Pinkham.     It 
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appears  that  at  the  time  of  the  deposit  the  chamberlain 
executed  and  delivered  to  these  two  banks  acknowledg- 
ments, of  which  the  following  is  a  copy : 


c« 


Chamberlain's  Office,  New  York,  May  9, 1892. 
The  People,  etc.,  v.  Charles  H.  Pinkham. 

"  Whereas,  heretofore  and  on  the  9th  day  of  May, 
1892,  an  order  was  made  by  Becorder  Smyth  admitting 
the  above-named  defendant  to  bail,  on  giving  an  under- 
taking in  the  sum  of  $6500  on  an  indictment  for  grand 
larceny : 

"  This  is  to  certify  that  the  Fourth  National  Bank, 
for.  the  defendant  above  named,  has  deposited  with  the 
chamberlain  of  the  city  of  New  York,  this  day,  the 
amount  of  $5000  on  account  of  the  sum  mentioned  in 
said  order,  as  security  for  said  defendant's  appearance, 
pursuant  to  such  order,  instead  of  said  undertaking  of 
bail,  pursuant  to  section  586  of  the  Code  of  Criminal 
Precedure." 

The  other  bank  received  a  similar  receipt.  And  the 
defendant  Pinkham  deposes  that  he  has  not,  nor  has  he 
ever  had,  any  interest  in  such  money,  but  that  the  same 
was  so  deposited  by  these  two  banks.^ 

The  contention  of  plaintiff's  counsel  is  that,  irrespec- 
tive of  this  proof,  this  $6500  became  the  property  of  the 
defendant  the  moment  it  was  so  deposited,  and  relies 
upon  two  causes  which  he  cites,  and  upon  the  language 
of  tbe  sections  of  the  Code  of  Criminal  Procedure  which 
provides  for  such  deposits  in  money  in  lieu  of  the  bail 
bond — namely,  sections  586,  592,  Code  of  Criminal  Pro- 
cedure. The  case  of  Eagan  v.  Stevens  (39  JTtin,  311) 
really  has  no  bearing  upon  the  subject,  for  there  the  re- 

*  The  statutory  provisions  relative  to  the  deposit  of  money  in 
lien  of  bail  are  to  be  found  in  the  Gode  of  Grim,  Pro.  §§  586-589. 
Those  regulating  the  making  and  disposition  of  such  deposits  in 
civil  actions  are  in  Code  of  Oh.  Pro.  §§  582-586. 
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corder  of  Cohoes,  before  whom  a  person  was  brought 
upon  a  criminal  charge,  admitted  him  to  bail  in  $200» 
and  instead  of  giving  the  requisite  bail,  he  deposited 
with  the  recorder  $200  in  cash  in  lieu  thereof.  This 
deposit  was  not  made  with  the  county  treasurer,  as  pro- 
vided in  section  586,  Code  of  Criminal  Procedure,  and 
hence  the  court  held  that  "  the  recorder,  in  accepting 
the  deposit  of  money  instead  of  taking  bail,  acted  offi- 
cially, or  attempted  so  to  act,  without  authority  of  law  ; 
hence  his  action  was  void  in  law,  and  the  money  re- 
mained the  property  of  McClellan,  the  depositor,  in  his 
hands."  And  this  ruling  was  under  the  express  pro- 
vision of  a  statute  which  provides  that  "  no  sheriff  or 
other  officer  shall  take  any  bond,  obligation  or  security 
by  color  of  his  office  in  any  other  case  or  manner  than 
such  as  are  provided  by  law,  and  any  such  bond,  obliga- 
tion or  security  taken  otherwise  than  as  herein  directed 
shall  be  void "  (3  £.  S.,  7th  Ed.,  p.  2374,  §  69).  The 
recorder  of  Cohoes  was  not  authorized  to  take  the  de- 
posit, but  only  the  county  treasurer. 

The  other  authority  cited  by  plaintiff  is  Gilbert  v. 
Laidlaw,  City  Chamberlain  (102  N.  Y.  688).  In  that 
case  the  deposit  was  made  by  a  third  party,  the  plaintiff 
therein,  to  whom  the  chamberlain  executed  and  deliv- 
ered an  acknowledgment  or  receipt  exactly  similar  to 
those  given  to  the  two  banks  in  the  case  at  bar.  This 
deposit  was  made  by  Gilbert,  the  plaintiff,  in  lieu  of  a 
bail  bond  of  $300  for  the  appearance  of  one  Nye,  who  a 
few  days  thereafter  was  tried,  convicted  and  sentehced 
to  pay  a  fine  of  $260,  and  the  fine  was  ordered  to  be 
paid  from  the  money  so  deposited.  Then  Gilbert  ap- 
plied for  alternative  mandamus,  addressed  to  City  Cham- 
berlain Laidlaw,  commanding  him  to  return  him  the 
$300  or  .show  cause,  but  the  trial  judge  decided  that  he 
was  not  entitled  to  the  writ  of  mandamus,  and  gave 
judgment  against  him  for  costs.  Upon  appeal,  the  gen- 
eral term  reversed  this  judgment,  and  it,  in  return,  was 
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reversed  by  the  court  of  appeals,  which  merely  held  that 
the  deposit  was,  for  the  purposes  of  the  criminal  action, 
to  be  considered  as  the  money  of  the  defendant,  and, 
although  it  was  in  fact  furnished  by  a  third  person,"  it 
may  be  applied  in  payment  of  any  fine  imposed  upon 
the  defendant  in  the  criminal  action.  This  case  goes  no 
farther  than  so  ruling,  and  such  ruling  was  justified  by 
the  express  language  of  section  589  of  the  Code  of 
Criminal  Procedure,  which  is  one  of  the  several  sections 
applicable  to  bail  and  money  deposits  in  lieu  thereof  in 
criminal  actions,  and  reads  as  follows:  ''That  when 
money  has  been  deposited,  if  it  remain  on  deposit  and 
unforfeited  at  the  time  of  a  judgment  for  the  payment 
of  a  fine,  the  county  treasurer  must,  under  direction  of 
the  court,  apply  the  money  in  satisfaction  thereof." 

These  conditions  then  existed  in  that  case,  for  the 
defendant  in  the  criminal  action  had  been  convicted  and 
a  judgment  for  the  payment  out  of  such  deposit  of  a  fine 
of  $250  had  been  awarded  against  him,  and  the  money 
still  remained  on  deposit  with  the  county  treasurer,  the 
city  chamberlain  of  New  York.  But  that  case  does  not 
hold,  nor  has  any  authority  been  cited  or  found  which 
holds,  that  cash  so  deposited  by  a  third  person  in  lieu 
of  bail  for  a  defendant  in  a  criminal  action  becomes  the 
property  of  such  defendant  for  the  purpose  of  paying 
and  satisfying  his  obligations  in  civil  actions  entirely 
disconnected  from  the  criminal  action  and  the  subject- 
matter  thereof.  The  establishing  of  such  a  rule  of  lia- 
biHty  in  reference  to  these  deposits  of  cash  by  third 
persons  in  lieu  of  bail  for  accused  persons  should  not 
be  sanctioned  except  by  express  provision  of  statute, 
and  no  such  statute  law  has  been  brought  to  the  atten- 
tion of  the  court  either  from  investigation  or  by  refer- 
ence of  counsel.  This  motion  to  direct  the  city  cham- 
berlain to  pay  over  to  the  sheriff  part  of  the  money  so 
deposited  with  him  is  denied,  with  $10  costs,  but  as 

counsel  for  the  two  banks,  the  defendant,  the  city  cham- 
VoL.  XXII.— 12. 
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berlain  and  the  plaintiff  each  requested  that  a  stay  be 
granted  in  case  of  an  adverse  decision,  such  stay  will  be 
granted,  provided  an  appeal  is  duly  taken  and  argued 
atiihe  September  general  term. 


cv  ^ 


It  ^ 


PAERY,  Respondent,  v.  THE  ERIE  TRANSFER 

COMPAirr,  Appellant. 


i  •* 


N.  Y.  CouBT  OF  Common  Pleas,  Oenekal  Term  ; 

Juke,  1892. 

§  1780. 

Jumdidticn  of  actum  againtt  foreign  corporation — when  otjoetion  prop' 
erly  taken — when  court  without  juriidiction. 


•i?-'» 


Where  upon  the  trial  of  an  action  it  appeared  that  the  plaintiff  was 
a  non-resident  of  this  state  and  the  defendant  was  a  foreign  cor- 
poration, and  the  defendant  at  the  close  of  the  plaintiff's  case 
protested  against  further  proceedings  in  the  action  and  asserted 
that  the  trial  court  was  without  jurisdiction  to  determine  the 
controTersy  upon  the  merits,  which  objection  was  OTcmiled, 
whereupon  he  moved  to  dismiss  the  complaint  on  that  ground, 
and  upon  his  motion  being  denied  took  exceptions  to  both  rulings, 
— Held,  That  either  of  these  exceptions  sufficiently  raised  the 
question  of  jurisdiction.  [^1 

The  courts  of  this  state  are  divested  of  all  authority  to  entertain  ac- 
tions brought  therein  against  a  foreign  corporation  by  another 
foreign  corporation  unless  it  is  sought  thereby  to  recover  dam- 
ages for  breach  of  a  contract  made  within  this  state,  or  the  action 
relates  to  property  within  this  state  when  the  contract  was  made, 
or  unless  said  action  was  brought  to  recover  real  property  within 
this  state  or  a  chattel  replevied  therein,  or  the  cause  of  action 
shall  have  arisen  within  this  state  and  the  object  of  the  action 
is  not  to  affect  the  title  of  real  property  beyond  its  territorial 
limits.  C>]    These  restrictions  present  conditions  upon  the  exist- 
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ence  of  which  the  power  of  the  court  to  determine  the  action  is 
dependent,  and  acts  in  disregard  thereof  are  without  jurisdiction 
and  of  no  effect,  [4] 

Robinson  o.  Ocean  Steam  Navigation  Co.  (16  N,  T,  Cvo,  Fro,  255) 
followed.  [^] 

The  effect  of  the  statute  {Code  Civ,  Pro,  %  1780)  limiting  the  juris- 
diction of  courts  in  actions  against  foreign  corporations  cannot 
be  impaired  nor  the  authority  of  trial  courts  enlarged  by  the 
consent  of  the  parties  or  the  omission  to  object  to  its  jurisdic- 
tion, but  the  objection  may  be  made  at  any  time,  and  whenever 
any  jurisdictional  fact  is  wanting  it  becomes  the  duty  of  the 
court  to  dismiss  the  action  ex  mero  motuX^] 

The  residence  of  a  corporation  is  in  contemplation  of  the  law  within 
the  bounds  of  the  sovereignty  which  created  it.  [7] 

A  corporation  organized  under  the  laws  of  New  Jersey  is  a  foreign 
corporation  within  the  meaning  of  the  Code  of  Civil  Proced- 
ure, dl 

It  uems  that  where  there  is  no  evidence  as  to  where  a  contract 
was  entered  into,  and  it  appears  that  both  parties  thereto  were 
residents  of  New  Jersey  at  the  time,  that  would  presumptively 
determine  the  place  of  contract  as  being  within  that  state.  W 

A  contract  having  been  made  to  pay  for  the  use  of  teams  in  New 
Jersey,  the  presumption  is,  in  the  absence  tending  to  show  that 
a  different  place  was  agreed  upon  for  the  place  of  payment,  that 
said  payment  must  be  made  within  the  state.  [Q 

A  cause  of  action  arises  when  that  is  done  which  ought  not  to  be 
done,  or  that  not  done  which  ought  to  have  been  done,  and  in 
the  predication  of  the  right  to  institute  and  maintain  an  action 
this  act  of  commission  or  omission  is  the  essential  and  determin- 
ing fact.[i<>]  As  regards  a  contract,  a  cause  of  action  is  the 
breach  in  the  fulfillment  of  the  obligations  which  it  imposes,  and 
until  the  accruing  of  the  action  by  the  breach  no  cause  of  action 
was  in  existence,  and  therefore  the  place  where  the  contract  was 
to  be  performed  is  the  place  where  the  cause  of  action  arose.Cio] 

Where,  in  an  action  brought  by  a  resident  of  the  state  of  New  Jersey 
against  a  corporation  organized  under  the  laws  of  New  Jersey 
upon  a  contract  for  the  hire  of  teams  inferentially  and  by  pre- 
sumption of  law  entered  into  in  the  state  of  New  Jersey,  the  place 
at  which  the  payment  was  to  be  made  was  not  shown,  but  it 
appeared  that  the  teams  had  been  used  in  the  state  of  New  York, 
— Edd,  that  presumptively  the  payment  was  to  be  made  in  the 
state  of  New  Jersey  ;[&]  that  the  defendant's  breach  of  contract 
was  its  failure  to  pay  the  sum  agreed  to  be  paid  for  the  teams 
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hired  by  plaintiff;  and  as  it  was  not  bound  to  make  payment 
elsewhere  than  in  New  Jersey,  the  breach  occurred  and  the 
cause  of  action  arose  in  that  state,  UU  and  the  fact  that  the 
teams  were  used  in  this  state  was  immaterial  ;i^  that  upon  these 
facts  the  court  was  without  jurisdiction  of  action,  but  that  as 
the  plaintiff  might  be  able  to  cure  the  jurisdictional  defects  by 
further  evidence,  a  new  trial  should  be  accorded  him.[l^ 
{Decided  June,  1892.) 


1: 
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Appeal  by  the  defendant  from  a  judgment  of  the  gen- 
eral term  of  the  city  court  of  New  York  affirming  a 
judgment  entered  upon  a  verdict  rendered  at  trial  term, 
by  direction  of  the  court,  in  the  j^laintiff's  fq.Yor. 

This  action  was  brought  by  the  plaintiflf  to  recover 
from  the  defendant  rent  agreed  to  be  paid  by  the  defend- 
ant to  the  plaintiff  for  the  use  of  certain  teams  hired  by 
the  defendant  from  the  plaintiff  and  employed  by  it  in 
the  transportation  of  goods  between  the  city  of  New 
York  and  Jersey  City. 

Other  facts  appear  in  the  opinion* 

Andrew  Kenty  for  defendant,  appellant. 

Oeorge  W.  Wickeraham,  for  plaintiff,  respondent 

BiscHOFF,  J. — The  question  presented  to  us  on  this 
appeal  is  one  affecting  the  vaUdity  of  the  judgment  ap- 
pealed  from  for  want  of  authority  in  the  court  below  to 
render  it. 

Defendant  is  a  corporation  organized  under  the  laws 
of  New  Jersey,  hence  a  foreign  corporation  within  the 
meaning  of  the  Code  (Code  Civ.  Pro.  §3343,  subd. 
[1]      18).     Plaintiff,  at  the  time  of  instituting  this  ac- 
tion, was  and  continued  to  be  a  resident  of  the 
same  state.     These  facts  having  conclusively  appeared 
upon  the  close  of  plaintiff's  direct  evidence,  defendant 
protested  against  further  procedure  in  the  action,  and 
asserted    that    the   trial  court  was   without    jurisdic- 
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tion  to  determine  the   controversy   in  suit  upon  the 

merits.    A  motion  to  dismiss  the  complaint  was 

[s]     denied,  and  upon  failure  of  defendant  to  challenge 

the  facts  appearing  in  support  of  plaintiff's  claim, 

the  court  directed  a  verdict  in  favor  of  the  latter. 

To  each  of  these  rulings  defendant  duly  excepted, 
and  either  exception  sufficiently  raises  the  question  of 
jurisdiction. 

Pursuant  to  the  provisions  of  the  Code  of  Civil  Pro- 
cedure (§  1780),  the  courts  of  this  state  are  divested  of 
all  authority  to  entertain  actions  brought  therein 
[8]     against  a  foreign  coi*poration  by  a  non-resident  or 
another  foreign  corporation,  unless  it  is  sought 
thereby  to  recover  damages  for  breach  of  a  contract 
made  within  this  state,  or  the  action  relates  to  property 
within  this  state  when  the  contract  was  made,  or  unless 
such  actions  are  brought  to  recover  real  property  within 
this  stat-e,  or  a  chattel  replevied  therein,  or  the  cause  of 
action  shall  have  arisen  within  this  state,  and  the  object 
of  the  action  is  not  to  affect  the  title  to  real  property 
beyond  its  territorial  limits. 

These  restrictions  present  conditions  upon  the  exist- 
ence of  which  the  power  of  the  court  to  determine  the 
action  is  dependent,  and  acts  in  disregard  thereof 
]4]     are  without  jurisdiction  and  of  no  effect  (Davids- 
burgh  V.  The  Knickerbocker  Life  Ins.  Co.,  90 
N.  Y.  526). 

The  particular  restrictions  to  be  considered  on  this 
appeal  have  been  determined  to  have  such  effect  in  S>ob- 
inson  v.  Oceanic  Steam  Navigation  Co.  (16  N.  Y. 
[6]      Civ.  Pro.  255),  and  the  court  of  appeals  also  sanc- 
tions the  contention  of  appellant's  counsel   that 
this  effect  cannot  be  impaired,  or  the  authority  of  the  trial 
court  enlarged,  by  consent  of  the  parties  or  the  omission 
to  object  to  its  jurisdiction  by  answer  or  demurrer,  but 
that  the  objection  may  be  made  at  any  time,  and  that 
whenever  any  jurisdictional  fact  is  wanting  it  becomes 
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J  of  the  court  to  dismiss  the  action  ex  mero  motu, 
ppears  inferentially  from  the  evidence  that  the 
t  for  the  hire  of  teams  hy  plaintiff  to  defendant 
vas  made  in  New  Jersey,  but,  were  all  eyi- 
lence  concerning  the  place  where  the  contract 
vaa  entered  into  wanting,  the  fact  that  both 
veto  tesidents  of  New  Jersey  at  the  time  would 
ptively  determine  the  place  as  being  within 
ite.  Plaintiff  was  concededly  a  resident  of  New 
Tersey,  and  defendant's  residence  is  in  contem- 
)lation  of  law  within  the  bounds  of  the  sovereignty 
vhich  created  it  (Plimpton  v.  Bigelow,  93  2f.  Y. 

endants  having  contractnallj  assumed  the  obliga- 
paj  for  the  use  of  the  teams  in  New  Jersey,  the 
>re8nmption  is,  in  the  absence  of  evidence  tend- 
ng  to  show  that  a  different  place  was  agreed  upon 
'or  the  purpose  of  payment,  that  such  payment 
be  made  in  the  same  state  ( Wharton  on  Contractt, 
sec.  372 ;  Lawaon's  Sights,  ffemediea  and  Prac- 
1.  5,  pt  4142 ;  Smith  v.  Smith,  25  Wmddl,  405 ; 
Fatten,  60  N.  7.  233).  It  is  important  to  bear 
acts  in  mind  in  determining  where  plaintiff's 
f  action  arose. 

larently  appreciating  the  force  of  defendant's  ob- 
to  the  jurisdiction  of  the  trial  court,  plaintiff's 
iounsel  sought  to  overcome  its  fatality  to  the 
naintenance  of  the  action  by  recalling  plaintiff 
md  eliciting  from  him  the  further  fact  that  the 
rere  largely  employed  by  defendant  in  the  car- 
goods  within  the  territorial  limits  of  the  state  of 
>rk,  and  he  thereupon  urged  with  some  degree  of 
Qce  that  the  jurisdiction  of  the  court  was  thus 
sd.  Becuniug,  however,  to  the  provisions  of  seo- 
)0,  Code  ot  Civil  Procedure,  it  will  be  seen  that 
on  was  maintainable  only  provided  the  contract 
de  within  the  Btate  of  Now  York,  the  contrary  of 
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which,  as  we  have  shown,  was  the  fact,  or  that  the  cause 
of  action  arose  therein ;  hence  it  was  quite  immaterial 
where  the  teams  hired  by  the  defendant  were  employed 
by  it. 

A  cause  of  action  arises  "  when  that  is  done  which 
ought  not  to  have  been  done,  or  that  is  not  done  which 
ought  to  have  been  done*'  (Hibemia  National 
[10]    Bank  v.  Lacombe,  84  N.  Y.  367,  384 ;    Toronto 
General  Trust  Co.  v.  Chicago,  B.  &  Q.  K  E.  Co.,  32 
Sun,  190),  and  in  the  predication  of  the  right  to  institute 
and  maintain  an  action  this  act  of  commission  or  of 
omission  is  the  essential  and  determining  fact     No  right 
of  action  exists  without  a  cause  of  action,  and  every 
cause  of  action  necessarily  implies  a  right  of  action  for 
its  prosecution.     Each  derives  its  life  from  the  other 
and  their  presence  is  therefore  interdependent     As  re- 
gards a  contract  the  cause  of  action  is  the  breach  in  the 
fulfillment  of  the  obligation  which  it  imposes,  and  until 
the  accrument  of  a  right  of  action  by  the  breach  no 
cause  of  action  is  existent.     Defendant's  breach  of  con- 
tract was  its  failure  to  pay  the  sum  agreed  tp  be 
[11]    paid  for  the  teams  hired  of  the  plaintiff,  and  as  it 
was  not  bound  to  make  payment  elsewhere  than 
in  New  Jersey  the  breach  occurred  and  the  cause  of 
action  arose  in  that  state. 

For  the  reasons  above  mentioned,  we  are  constrained 

to  hold  that  the  facts  which  appeared  upon  the  trial 

were  insufficient  to  authorize  the  trial  court  to 

[iq    render  the  judgment  appealed  from,  and  it  must 

be  reversed ;  but,  as  plaintiff  may  be  able  to  cure 

the  jurisdictional  defects  by  further  evidence,  a  new  trial 

should  be  accorded  him. 

Judgment  reversed  and  new  trial  granted,  with  costs 
to  abide  the  event 


Daly,  C.J.,  concurred. 


CITIL  PKOCEDUKE  REPORTS. 


OriMBD  «.  Smithworth. 


JSEN,  Respondbst,  c.  SOUTHWOBTH,  Apfkt,t,atit. 


ofE   CouBT,  Fifth  DEFABncEtrr,   G-enerai,   Tebm; 
Jdne,  1892. 


— wAtfn  brtgularity  in  txteoHng  waivtd. 


I  upon  the  execution  o(  an  oral  commission  which  directed 
Lkt  the  testimony  of  ft  witne**  for  the  defendant  be  tkken  b; 
lestions  wid  aoawen,  word  for  word,  the  plaintiff  wu  repre- 
nted  by  her  general  attorney,  who,  although  he  knew  that  the 
immissioner  was  taking  a  part  of  the  testimony  in  narrative 
inn,  did  not  object, — ^d,  that  such  irregularity  was  waired 
}  auch  fulure  to  object,  and  the  depoution  taken  under  the 
■romisaion  should  not  be  suppressed  because  tlie  requirement 
'  the  commission  that  the  testimony  be  taken  in  questions  and 
lewers,  word  for  word,  waa  not  complied  with. 
Bd  Jvm  24,  1893.) 

ppeal  by  defendant  from  an  order  of  the  Niagara 
ty  Bpecial  term  eappressiug  the  deposition  of 
>  Lyon,  a  vitness  for  defendant,  taken  tmder  a  com- 
on  issued  on  the  defendant's  motion. 

he  facts  are  stated  in  the  opinion. 

Ttarles  Hichey,  for  defendant,  appellant 

K  S,  Banaon,  for  plainti£F,  respondent. 

£B  CUBIAM  (DwiOHT,  F.J.,  and  Macohbeb  and  Lewis, 
—A  motion  in  behalf  of  the  defendant  was  made  and 
bed  for  the  examination  of  the  witness  named  at 
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Ovid,  in  the  state  of  Michigan,  upon  oral  questions  to 
be  administered  under  the  direction  of  Byron  Y.  Soule^ 
a  counselor  at  law,  as  commissioner.     Such  examination 

m 

was  had,  and  the  testimony  of  the  witness  was  properly 
returned  by  the  commissioner,  and  filed  with  the  county 
clerk  of  Niagara  comity  on  the  30th  day  of  March,  1892. 

On  the  13th  day  of  April,  1892,  the  plaintiff  served  a 
notice  of  motion  for  the  22d  day  of  that  month  to 
suppress  such  commission,  upon  the  ground  that  the  * 
testimony  of  the  witness  was  not  taken  by  question  and 
answer,  word  for  word,  as  is  permitted  by  section  900  of 
the  Code  of  Civil  Procedure,  and  as  was  directed  by  the  ' 
commission  itself.  This  section  of  the  Code  directs, 
among  other  things,  that  the  commissioner  must  *'  take 
down,  or  cause  to  be  taken  down,'*  etc.,  **  the  substance 
of  the  witness's  testimony,  unless  he  is  directed,  in  the 
commission  or  the  order,  or  required  by  the  person 
appearing  for  either  party,  to  insert  in  the  deposition 
any  or  all  of  the  questions  or  answers,  word  for  word.** 
The  direction  in  this  instance,  as  contained  in  the  com- 
mission, was  that  the  testimony  of  this  witness  be  taken 
by  question  and  answer,  word  for  word.  In  respect  to 
a  considerable  portion  of  the  testimony  of  the  witness, 
this  direction  was  not  observed ;  and  consequently  this, 
motion  to  suppress  the  commission,  being  made  within 
a  reasonable  time  after  the  same  was  filed  with  the 
clerk,  was  properly  granted,  unless  the  irregulariiy  was 
waived  by  the  parties. 

It  appears  that,  at  the  taking  of  the  deposition,  the 
plaintiff  and  defendant  were  respectively  represented  by 
counsel,  who  conducted  the  examination.  The  counsel 
for  the  plaintiff  is  shown  to  have  been  employed  not 
only  for  this  special  occasion,  but  that  he  was  her 
general  counsel,  regularly  employed.  He,  with  knowl- 
edge of  the  manner  in  which  the  commissioner  wrote 
the  testimony,  made  no  objection  thereto,  and  hence, 
presumably,  the  commissioner  acted  with  the  consent 
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and  concurrence  of  both  parties.  We  are  accordingly 
of  the  opinion  that  the  omission  to  object  to  the  course 
pursued  bj  the  commissioner  was  a  waiver  of  the  direc- 
tion contained  in  the  commission.  In  the  absence  of 
such  direction  or  request  made  at  the  taking  of  the 
deposition,  the  usual  course  to  be  pursued  by  the  com- 
missioner, contemplated  by  the  statute,  was  to  take  the 
testimony  in  a  narrati;^e  form.  A  failure  to  take  it  by 
question  and  answer,  word  for  word,  is  an  irregularity 
only,  and  may  be  waived  by  the  parties  by  proceeding 
before  the  o£Scer  in  a  different  manner  than  that  pro- 
vided by  the  commission. 

It  follows  that  the  order  appealed  from  should  be 
reversed,  and  the  motion  denied,  with  costs. 


GLOBE  YARN  MILLS,  Respondent,  v.  BILBROUGH 

et  al..  Appellants.    (Three  Actions.) 

City  Coubt  of  New  York,  Gsnebal  Term  ;  May,  1892. 

§§  315, 1779. 

Oity  eourt  of  New  York — JurisdAcUon  of  action  brought  by  foreign  cor- 

paratum  ctgaifist  domettie  eorporation. 

The  city  court  of  New  York  has  jurisdiction  of  an  action  brought  by 
a  foreign  corporation  against  a  domestic  corporation  upon  drafts 
payable  within  this  state,  notwithstanding  the  defendant  has 
not  an  ofBice  in  the  city  of  New  York. 

The  rights  of  the  parties  to  an  action  upon  drafts  drawn  by  the  de- 
fendant to  the  order  of  the  plaintiff  are  governed  by  the  law  of 
the  place  of  payment. 

A  draft  drawn  in  Cohoes,  N.  Y.,  upon  a  firm  legtfUy  resident  in  New 
York  city  or  doing  business  there  is  payable  there,  and  by  draw- 
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ing  it  the  makers  undertake  that  the  drawee  in  New  York  city 
will  be  found  at  the  place  where  he  is  deecribed  to  be,  and  will 
there  pay  it  to  the  payee  or  order,  and  that  if  the  drawee 
does  not  pay  it,  the  makers  will  make  such  payment  at  that 
place,  and  upon  being  notified  of  non-payment  by  the  drawee, 
the  makers  become  absolutely  bound  to  pay  the  amount  at  the 
place  named. 

Where  the  affidavit  upon  which  an  attachment  was  granted  was 
made  by  one  who  acted  for  the  treasurer  of  the  corporate  plain, 
tiff  and  who  conducted  the  negotiations  and  completed  the 
transactions  with  the  defendant,  and  the  facts  were  within  his 
personal  knowledge,  and  the  affidavit  so  far  as  it  was  upon  in- 
formation and  belief  stated  the  source  thereof, — Bisld,  that  it 
was  sufficient. 

(Decided  May  25, 1892.) 

Appeals  by  defendant  from  orders  of  the  special  term 
denying  motions  to  vacate  attachments. 

The  material  facts  are  stated  in  the  opinion. 

KnedavH,  Stewart  dt  Epstein^  for  defendant,  appellant 

Eaton  dk  LewiSy  for  plaintiff,  respondent 

McOabthy,  J. — This  is  an  appeal  on  the  part  of 
defendants  from  an  order  denying  a  motion  to  vacate  a 
warrant  of  attachment.  The  motion  was  made  on  the 
papers  on  which  the  attachment  was  granted. 

Actions  I  and  II  are  on  drafts  made  by  the  defendants 
in  Cohoes,  N.  Y.,  to  the  order  of  the  treasurer  of  the 
plaintiffs,  drawn  on  Gowing,  Sawyer  &  Co.,  No.  63  Leon- 
ard Street,  New  York  city. 

It  was  conceded  that  the  same  was  presented  there- 
after for  acceptance  €uid  same  refused,  and  that  notice 
of  such  non-acceptance  was  given  to  the  defendants  and 
the  drafts  are  unpaid,  and  action  III  was  on  a  draft 
made  in  Cohoes,  N.  Y.,  and  payable  at  Troy,  N.  Y. 

The  plaintiff  is  a  foreign  corporation,  organized  and 
existing  under  the  laws  of  the  state  of  Massachusetts, 
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and  the  defendants  are  a  domestic  corporation  and 
doing  business  at  Cohoes,  in  the  state  of  New  York. 

The  appellant  contends  that  this  court  has  no  juris- 
diction, because  neither  the  plaintiff  nor  the  defendant 
resides  in  nor  has  a  place  of  business  within  the  city  of 

New  York,  and  that  the  cause  of  action  did  not  arise  with- 

> 

in  the  city  of  New  York.  It  is  claimed  by  respondents, 
and  not  denied  by  appellants,  that  summons  and  com- 
plaint were  properly  served  on  defendants  in  pursuance 
of  section  3170,  Code  of  Civil  Procedure. 

The  cause  of  action  arose  within  the  jurisdiction  of 
this  court.  Two  of  the  drafts,  although  made  in  Cohoes, 
were  addressed  to  a  firm  in  New  York  city.  The  third 
was  payable  at  the  city  of  Troy,  within  the  state  of 
New  York.  The  rights  of  the  parties  are  to  be  governed 
by  the  laws  of  the  place  of  payment.  Both  places  are 
within  the  state,  and  therefore  this  court  has  jurisdiction. 

The  principal  contract  sued  on,  although  made  in 
Cohoes,  N.  Y.,  was  addressed  to  a  firm  legaUy  resident 
in  New  York  city,  or  doing  business  there,  and  the  draft 
was  consequently  payable  there,  and  upon  general  prin- 
ciples the  jurisdiction  of  the  court  may  be  invoked  in 
ascertaining  its  nature  and  interpretations  and  the  duties 
and  liabilities  which  it  created.  By  drawing  the  draft, 
the  defendants  undertook  that  the  drawees  in  New  York 
city  would  pay  it  to  the  plaintiffs  or  their  order,  that  is, 
to  any  person  to  whom  it  should  be  indorsed ;  and  that 
if  the  drawees  did  not  so  pay  it,  they,  the  defendants, 
would  make  such  payments  (Everett  v.  Yendryes,  19 
JV.  Y.  438 ;  Hibemia  Nat.  Bank  v.  Lacombe,  84  N.  Y.  367). 

The  drawer  of  a  draft  undertakes  that  the  drawee  will 
be  found  at  the  place  where  he  is  described  to  be,  and 
that  the  sum  specified  will  there  be  paid  to  the  holder 
when  the  draft  is  presented,  and  if  not  so  paid,  and  he 
is  notified,  he  becomes  absolutely  bound  to  pay  the 
amount  at  the  place  named  (see  84  N.  Y.  379). 

Admitting  that  plaintiff  is  a  foreign  corporation,  seo- 
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tion  1779,  Code  of  Civil  Procedure,  reads :  "  An  action 
may  be  maintained  by  a  foreign  corporation  in  the  man- 
ner and  subject  to  the  same  regulations  as  where  the 
action  is  brought  by  a  domestic  corporation,  except 
otherwise  specially  prescribed  by  law."  .  •  .  Section 
3343,  subdivision  18,  Code  of  Civil  Procedure,  among 
other  things,  defines  '*  a  domestic  corporation  to  be  a 
corporation  created  by  or  under  the  laws  of  the  state." 
.  .  .  Section  315,  Code  of  Civil  Procedure,  reads :  "  The 
jurisdiction  of  the  city  court  of  New  York  extends  to 
the  following  cases  :  An  action  against  a  natural  person 
or  against  a  foreign  or  domestic  corporation,  wherein 
the  complaint  demands  judgment  for  a  sum  of  money 
only,  or  to  recover  one  or  more  chattels,  with  or  without 
damages  for  the  taking  or  detention  thereof." 

There  are  no  provisions  of  the  Code  of  Civil  Pro- 
cedure which  declare  that  in  order  that  this  court  shall 
obtain  jurisdiction  over  a  plaintiff,  a  domestic  corporation, 
the  same  must  have  a  place  of  business  in  the  city,  nor 
does  it  fix  any  other  limitations  in  order  to  entitle  plain- 
tiff to  bring  suit  in  this  court. 

And  since  section  1779  of  the  Code  of  Civil  Procedure 
gives  a  foreign  corporation  the  right  to  sue  in  the  same 
manner  and  subject  to  the  same  limitations  as  a  domestic 
corporation,  it  follows  that  the  plaintiff  in  this  action  is 
properly  in  court.  In  other  words,  this  court  has  the 
same  jurisdiction  on  this  subject  as  the  supreme  court. 
The  only  provisions  in  regard  to  domestic  corporations 
are  section  264,  which  applies  to  superior  city  courts, 
and  section  341,  which  applies  to  a  county  court  Sec- 
tion 3169,  Code  of  Civil  Procedure,  has  been  fully  com- 
plied with. 

From  an  examination  of  the  various  sections  quoted, 
it  is  very  clear  that  this  court  has  jurisdiction  of « the 
person  or  corporation  as  well  a,^  the  subject-matter  of 
the  action. 

We  think  there  is  nothing  in  the  objection  to  the  suffi- 
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ciency  of  the  affidavits  upon  which  the  attachment  was 
granted.  The  person  who  made  the  affidavits  was  the 
one  who  acted  for  the  treasurer  of  the  plaintiffs  and 
conducted  the  negotiations  and  completed  the  transac- 
tions with  the  defendants.  He  was  not  in  the  position 
of  an  attorney,  but  that  of  a  principal. 

The  facts  were  certainly  within  his  personal  knowl- 
edge,  and  under  the  authorities  we  think  the  affidavits 
were  sufficient 

Besides,  wherever  any  statement  was  made  on  infor- 
mation and  belief,  the  source  of  such  information  is  fully 
and  fairly  stated. 

The  orders  appealed  from  should  be  affirmed,  with 
costs. 


McOrOWS,  P.J.,  concurred. 


KEMP  V.  UNION  GAS  AND  OIL  STOTE 

COMPANY. 

Cirr  CouBT  of  New  York,  Special  Term  ;  June,  1892, 


u\. 


§§  3228,  3229. 

ChH§ — folien  defendant  entitled  to  heeatue  plaintiff  rewoere  leu  than 
$50  and  action  U  toithin  jtirisdieUon  of  dietriet  court. 

When  in  an  action  to  recover  $874  on  contract  the  answer  was  a 
general  denial  and  a  counterclaim  of  $700,  and  the  plaintiff 
proved '  and  was  found  entitled  to  recover  only  $41.14  of  bis 
claim  and  the  defendant  did  not  prove  any  part  of  his  counter- 
claim,— Beldy  that  the  defendant  and  not  the  plaintiff  was  entitled 
to  the  costs  of  the  action;  that  the  fact  that  the  accounts 
claimed  by  both  parties  exceeded  $400  did  not  make  the  case 
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one  of  which  a  district  court  would  not  have  jurisdiction  and 
in  which  the  plaintif!  on  recovering  less  than  $50  would  be  en- 
titled to  costs,  since  the  accounts  proved  to  the  satisfaction  of 
the  referee  before  whom  the  action  was  tried  did  not  exceed 
1400. 

Sherry  «.  Cary  (111  JIT.  T,  514)  distii^giiished. 

{Decided  JunSy  1892.) 

Motion  hj  both  parties  to  this  action  for  an  extra 
allowance  under  section  3253  of  the  Code  of  Oivil  Pro- 
cedure. 

The  facts  are  stated  in  the  opinion. 

Sidney  J.  Cotoen^  for  plaintiff. 

Hatch  dk  Warren,  for  defendant. 

Van  Wyck,  J. — ^The  alleged  cause  of  action  was  a 
money  demand  on  contract  for  $374,  and  the  answer 
was  a  general  denial  and  an  alleged  counterclaim  for 
$700.  The  referee  finds,  as  matter  of  fact,  that  plaintiff 
has  onlj  proved  $41.14  of  his  claim,  and  that  defendant 
has  not  proved  any  part  of  his  counterclaim,  and  as 
conclusion  of  law  that  plaintiff  is  entitied  to  recover  of 
defendant  such  sum  of  $41.14.  See  referee's  report  filed 
June  21, 1892.  It  is  conceded  that  the  party  entitled  to 
costs  should  be  granted  an  extra  allowance,  and  the 
referee  so  certifies,  and  both  parties  now  move  for  such 
allowance.  The  plaintiff's  recovery  being  for  less  than 
$50,  he  is  not  entitied  to  costs  (Code,  §  3228),  and  the 
defendant  is  (§  3229),  unless  this  action  belongs  to  a 
class  of  which  courts  of  justices  of  the  peace  have  not 
jurisdiction.  Section  2863  of  the  Code,  subdivision  4, 
specifies  as  one  of  such  class :  '^  Where,  in  a  matter  of 
account,  the  sum  total  of  the  accounts  of  both  parties, 
proved  to  the  satisfaction  of  the  justice,  exceeds  $400." 
Whether  such  was  the  fact  in  this  case  must  be  deter- 
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mined  hj  the  facts  found  by  the  referee,  as  his  find- 
ing is  conclasive  upon  the  parties  for  this  purpose 
(Fuller  V.  Conde,  47  N.  Y.  89).  And  it  is  incumbent 
on  the  plainti£f  to  show  that  a  justice's  court  had  not 
jurisdiction  of  the  case.  That  is  not  done  by  proof 
that  the  sum  total  of  the  accounts  daimed  by  both 
parties  exceeded  1400,  for  section  2863  of  the  Code  has 
made  the  jurisdiction  dependent  upon  the  sum  total  of 
such  accounts  proved,  to  the  satisfaction  of  the  justice, 
which  means,  in  this  case,  to  the  satisfaction  of  the 
referee,  who,  however,  finds  that  plaintiff  has  proved 
only  $41.14  of  his  claim,  and  that  defendant  has  failed 
to  prove  any  part  of  his  counterclaim,  and  hence  it 
appears  that  the  sum  total  of  the  accounts  of  both  par- 
ties, as  proved  to  the  satisfaction  of  the  referee,  amount 
to  only  the  sum  of  $41.14.  The  plaintiff's  recovery  was 
not  reduced  to  this  amount  by  reason  of  any  allowance 
of  defendant's  counterclaim,  or  any  part  thereof,  for  the 
same  was  disallowed  in  toto  by  the  referee.  The  plain- 
tiff's account,  as  proved,  was  only  $41.14,  and  the  de- 
fendant's was  nothing.  It  follows  that  the  sum  total  of 
the  accounts  of  both  did  not  exceed  $400,  and  hence 
that  a  justice's  court  had  jurisdiction  of  the  action,  and, 
as  plaintiff's  recovery  was  less  than  $50,  that  the  defend- 
ant is  entitled  to  costs  (Tomkins  v.  Greene,  21  Hun, 
257,  affirmed  in  82  N.  Y.  619,  on  the  opinion  of  the  court 
below).  The  counsel  for  plaintiff  relies  on  the  case  of 
Sherry  v.  Cary  (111  N.  Y.  514)  as  an  authority  in  sup- 
port of  his  contention  that  plaintiff  is  entitled  to  costs, 
and  hence  should  be  granted  an  extra  allowance  ;  but  in 
that  case  there  was  the  specific  finding  that  plaintiff  had 
proved  his  claim  of  $657.85  and  defendant  his  counter- 
claim for  $634.26,  and  that  plaintiff,  therefore,  was 
entitied  to  recover  the  balance  of  $23.59.  Hence  in 
that  case  the  sum  total  of  the  accounts  of  both  parties 
as  proved  certainly  exceeded  $400,  for  plaintiff's  recovery 
was  reduced  to  $23.59  by  reason  of  the  allowance  of 
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defendant's  counterclaim,  as  proved,  of  $634.26,  and  so 
that  case  was  not  within  the  jurisdiction  of  a  justice's 
court,  and  the  plaintiff  was  entitled  to  costs,  although 
his  recovery  was  for  less  than  $50.  But  it  is  different 
in  this  case,  for,  as  already  stated,  the  sum  total  of  the 
accounts  of  both  parties,  as  found  by  the  referee, 
amounted  to  only  $41.14,  and  the  case  was,  therefore, 
within  the  jurisdiction  of  a  justice's  court,  and  the  de- 
fendant is  entitled  to  costs. 

Defendant's  motion  for  an  extra  allowance  granted, 
and  plaintiff's  similar  motion  is  denied. 


BBOWNING,  Eespondent,  v.  N.  T.,  LAKE  EBIE  & 
WESTEEN  E.  B.  CO.,  Appellant. 

StrPEEME  OOUBT,  FiFTH  DsPABTMEin?,  GENERAL  TeBM  ; 

June,  1892. 
§3234. 

€hBt$ — foJien  loth  parties  to  action  entitUd  to. 

Where  the  complaiiit  in  an  action  sets  forth  separately  three  causes 
of  action,  and  a  verdict  was  directed  in  favor  of  the  defendant 
upon  one  of  them  on  the  ground  that  the  uncontradicted  facts 
showed  that  the  defendant  was  not  entitled  to  recover,  and  the 
jury  found  a  verdict  in  favor  of  the  plaintiff  on  another  cause  of 
action, — Eeld,  that  both  plaintiff  and  the  defendant  each  re- 
covered on  a  cause  of  action,  and  each  was  entitled  to  costs. 

The  word  ''recovery,"  as  used  in  §  8284  of  the  Code  of  Civil  Pro- 
cedure providing  that  where  ^' a  complaint  sets  forth  two  or 
more  causes  of  action  upon  which  issues  of  fact  are  joined,  if 
the  plaintiff  recovers  on  one  or  more  of  these  causes  and  the 
Vol.  XXn.— 18. 
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defendant  on  the  other  or  others,  each  party  is  entitled  to  costs 
against  the  adverse  party/'  clearly  contemplates  a  decision  upon 
a  question  of  fact  which,  if  allowed  to  remain  unreyersed,  is 
conclusive  upon  the  parties  with  respect  to  the  issues  there  pre- 
selSted. 

Burns  t.  Delaware,  Lackawanna  &  Western  R.  R.  Ck>.  (32  N.  T.  CU>. 
Pro,  48)  followed. 

(Decided  June,  1892.) 

Appeal  by  the  defendant  from  an  order  of  the  Alle- 
ghany county  special  term  denying  defendant's  motion 
for  a  new  taxation  of  costs  and  for  an  order  directing 
the  adjustment  of  costs  in  his  favor. 

The  opinion  states  the  facts. 

James  H.  Stevens^  Jr.,  for  defendant^  appellant. 

V.  A.  WiUard,  for  plaintiff,  respondent. 

Feb  Cubiam  (Dwight,  P.J.,  Maoombeb  and  Lewis, 
JJ.). — This  appeal  must  be  governed  by  the  decision  of 
this  court  made  in  the  case  of  Bums  v.  Del.,  Lack.  & 
Western  E.  R.  Co.  (22  Civ.  Pro.  43),  where  it  was  stated, 
in  the  opinion  of  Mr.  Justice  Macombeb,  that  the  meaning 
of  the  word  "  recovery,"  used  in  this  section  (§  3234), 
clearly  contemplates  a  decision  upon  a  question  of  fact 
which,  if  allowed  to  remain  unreversed,  is  conclusive 
upon  the  parties  in  respect  to  the  issues  there  presented. 

Li  the  case  now  before  us  three  causes  of  action 
were  stated  in  the  complaint,  each  one  of  which  was 
controverted  in  the  answer.  The  first  cause  of  action 
consisted  of  the  allegation  that  the  defendant  so  care- 
lessly and  negligently  managed  its  locomotives  and  cars 
as  to  set  fire  to  a  division  fence,  owned  by  the  plaintiff, 
between  two  of  plaintiff's  lots,  of  land  adjacent  to  the 
railroad  ;  that  by  reason  thereof  seven  head  of  cattle,  of 
the  value  of  $170,  were  destroyed,  for  which  a  recovery 
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was  sought.  The  second  cause  of  action  was  that,  at  a 
time  stated,  two  cows  of  the  plaintiff,  of  the  value  of 
$25  each,  escaped  from  the  plaintiff's  lands,  through  a 
defective  fence,  which  it  was  the  duty  of  the  defendant 
to  maintain,  and  entered  upon  the  lands  and  railroad  of 
the  defendant,  and  were  run  over  and  killed  by  the  de- 
fendant's locomotive.  The  third  cause  of  action  is  un« 
important  to  the  consideration  of  any  question  arising 
upon  this  appeal. 

The  learned  justice  at  the  trial  ruled  that  he  should 
instruct  the  jury,  which  he  accordingly  did,  that  upon 
the  first  cause  of  action  the  jury  should  render,  a  verdict 
for  the  defendant,  upon  the  ground,  as  appears  from  the 
moving  affidavits,  which  are  not  contradicted,  that,  by 
an  ancient  deed  of  the  lands  pertaining  to  the  first  cause 
of  action,  there  was  a  covenant  which  ran  with  the 
lands,  which  required  the  owner  of  the  adjacent  property 
to  maintain  fences,  and  for  that  reason  no  recovery  could 
be  had  against  this  defendant.  It  will  thus  be  seen 
that  the  defendant  succeeded,  upon  a  question  of  fact, 
against  the  plaintiff  npon  the  first  cause  of  action. 
Upon  the  second  cause  of  action  the  jury  rendered  a 
verdict  for  the  value  of  the  two  cows,  namely,  $50,  and 
interest  from  the  time  of  the  killing. 

Under  these  circumstances,  inasmuch  as  the  causes 
of  action  were  separately  stated  and  issues  of  fact  were 
taken  upon  each  of  them,  and  a  decision  in  favor  of  the 
defendant  upon  the  first  cause  of  action  and  in  favor  of 
the  plaintiff  upon  the  second  cause  of  action  was  ren- 
dered, all  the  provisions  or  correlative  bills  of  costs,  con- 
tained in  the  spction  above  mentioned,  must  be  applied ; 
for  in  regard  to  each  of  such  causes  of  action  there  was 
a  decision,  by  a  proper  tribunal,  of  a  question  of  fact, 
which,  as  long  as  it  remained  unreversed,  was  conclusive 
upon  the  parties  to  this  action.  It  is  clear,  therefore, 
that  the  plaintiff  had  a  "  recovery  "  upon  the  second 
cause  of  action,  and  it  is  equally  clear  that  the  defend- 
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ant  had  a  "recovery"  upon  the  first  cause  of  action. 
This,  it  seems  to  us,  is  the  precise  case  contemplated 
by  this  provision  of  the  Code ;  and  it  follows  that  the 
order  appealed  from  should  be  reversed,  and  the  bill  of 
costs  of  the  defendant,  arising  upon  the  first  cause  of 
action,  should  be  taxed  in  defendant's  favor. 

Order  appealed  from  reversed,  with  $10  costs  and 
disbursements,  and  the  defendant's  motion  granted^ 
with  $10  costs. 


BEAD,  AFFELLA19T,  V.  SIMON,  Bespondent. 

SXTPBEME  COUBT,  FiFTH  DePABTMBNT,  GENERAL  TSBM ; 

June,  1892. 
§§  1600, 1522, 152a 

JSgeetmrnt — MoeranM  tohere  one  of  two  plaintiffk  diss  pendente  Ute. 


Where  pending  an  action  of  ejectment  brought  by  a  brother  and 
8i8ter  aa  tenants  in  common,  the  aiater  died  leaving  a  will 
devising  her  share  of  the  land  to  her  husband,  and  the  yaliditj 
of  the  will  was  contested  and  undetermined,  and  it  appeared 
that  if  it  was  not  sustained  the  brother  would  inherit  his  sister's 
share  of  the  property, — Held,  that  a  seyerance  of  the  action  was 
properly  directed,  but  that  as  the  provisions  of  the  Code  of  Civil 
Procedure  with  respect  to  this  subject  were  confused,  and  their 
application  doubtful  and  uncertain,  leave  was  properly  granted 
the  surviving  plaintiff  to  amend  his  complaint  or  serve  a  supple- 
mental complaint. 

(Decided  June,  1892.) 

Appeal  by  the  plaintiff  John  J.  P.  Bead,  from  an 
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order  of  the  Erie  county  special  term,  directing  that 
this  action  be  severed,  and  that  it  continue  as  between 
said  plaintiff,  John  J.  P.  Bead,  and  the  defendant,  and 
that  said  plaintiff  have  leave  to  amend  his  complaint  or 
serve  a  supplemental  complaint 

The  facts  are  stated  in  the  opinion. 

O.  0,  CotUe,  for  plaintiff,  respondent. 

Oeorge  W.  Cothrcm^  for  defendant,  appellant. 

Magombeb,  J. — This  action  was  brought  by  the 
plaintiff,  John  J.  P.  Bead,  and  his  sister,  Elizabeth 
A.  S.  Bead,  the  latter  now  deceased,  to  recover  posses- 
sion of  the  land  described  in  the  complaint,  under 
allegations  showing  that  such  plaintiffs  were  tenants  in 
common  thereof,  and  that  the  defendant  was  wrongfully 
in  possession  thereof,  and  refused  to  surrender  the 
same  to  them. 

After  the  case  was  begun,  Elizabeth  A  S.  Bead 
intermarried  with  one  George  W.  Bockwell,  and  at  her 
death  left  a  last  will,  by  the  terms  of  which  all  of  her 
estate,  both  real  and  personal,  was  devised  and  be- 
queathed to  her  husband.  She  died  without  issue.  A 
contest  arose  respecting  the  validity  of  the  will,  and  a 
trial  of  the  issues  therein  has  been  twice  had  before  a 
jury,  resulting,  in  each  instance,  in  a  disagreement.  It 
is  obvious,  therefore,  that,  if  this  will  is  ultimately  sus- 
tained, the  plaintiff  can  recover  but  an  undivided  half  of 
the  lands;  while,  if  it  is  overthrown,  he,  as  the  only 
heir  of  his  sister,  would  inherit  her  share,  and  thus  be 
entitled  to  a  recovery  of  the  whole  of  the  premises. 

As  is  shown  by  the  learned  counsel  for  the  respond- 
ent in  his  brief,  prior  to  the  case  of  Hasbrouck  t;.  Bunce 
(62  N.  Y.  476),  no  doubt  could  be  entertained  but  that 
a  case  like  this  could  have  proceeded,  as  between  the 
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surviving  plaintiff  and  the  defendant,  without  any  order 
of  severance.  The  revisers,  in  preparing  section  1500 
of  the  Code  of  Civil  Procedure,  which  permits  one  or 
more  part  owners  to  maintain  ejectment,  show  that  such 
section  was  introduced  for  the  purpose  of  annulling  the 
decision  above  cited,  so  that  the  law  would  be  deemed 
restored  as  it  previously  was  supposed  to  exist  The 
codifiers,  however,  inserted  sections  1522  and  1523,  and 
those  sections  seem  to  confuse  the  rules  of  practice,  and 
make  the  application  of  the  several  provisions  of  the 
Code  doubtful  and  uncertain;*  but,  on  the  whole,  we 
— — — — ^ — y — ..I.- 

*  Section  1500  of  the  Code  of  Civil  Procedure  is  as  follows: 
**  Where  two  or  more  persons  are  entitled  to  the  possession  of  real 
property,  as  joint  tenants  or  tenants  in  common,  one  or  more  of 
them  may  maintain  such  an  action,  to  recover  his  or  their  undivided 
shares  in  the  property,  in  any  case  where  such  an  action  might  be 
maintained  by  all." 

Mr.  Throop,  in  a  notd  to  this  section  published  in  his  edition  of 
the  Code,  says:  ''This  section,  which  is  new  in  form,  is  designed  to 
settle  the  conflict  between  Cole  v.  Irvine  (6  MU.  634),  on  the  one 
hand,  and  Jackson  v.  Bradt  (2  OaineSj  169),  and  Kellogg  «.  Kellogg 
(6  Barb,  116),  on  the  other;  in  accordance  with  the  presumed  intent 
of  the  final  clause  of  the  amendment  made  to  Co.  Proc.  §  118,  in 
1867.  But  it  does  not  disturb  the  ruling  that  two  persons  claiming 
under  hostile  titles  cannot  unite  as  plaintiffs  in  an  action  against  a 
third  person  (Hubbell  v.  Lercb,  58  N.  T.  287).  This  section  as 
now  framed  renders  one  of  the  rulings  in  Hasbrouck  v,  Bunce  (62 
2f.  T.  475)  hereafter  inapplicable.'' 

Section  1521  of  the  Code  of  Civil  Procedure  makes  the  provisions 
of  the  Code  of  Civil  Procedure  (§§  755-761)  relative  to  the  abate- 
ment and  revival  of  an  action  applicable  to  an  action  of  ejectment. 

In  his  note  to  this  section  Mr.  Throop  says:  *' Substituted  for 
$  82  of  the  same  title  of  the  R.  S.  and  L.  1865,  ch.  857,  §  1  (6  Edm. 
477).  The  latter  act  was  probably  passed  in  consequence  of  the 
decision  in  Mosely  «.  Mosely  (11  Alb,  Pr.  105),  to  the  effect  that 
$  82  of  the  Revised  Statutes  was  not  enlarged  by  any  of  the  pro- 
visions of  the  Code  of  Procedure.  It  was  expressly  held  in  that 
case,  that  the  death  of  a  sole  defendant  abated  the  action.  But  the 
consolidation  in  this  act  of  the  various  statutes  relating  to  the  sub- 
ject will  render  ch.  8,  tit.  4,  ante,  applicable  to  this  as  to  every 
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think  the  learned  justice  at  special  term  has  easily  sur- 
mounted  the  difficulty  presented  by  these  several  sec- 


other  action,  and  the  provisions  of  §^  765-761,  ante,  appear  to  be 
applicable  without  it.  They  cover  every  case,  except  where,  upon 
the  death  of  a  party,  different  persons  succeed  to  different  distinct 
portions  of  the  property  sought  to  be  recovered,  or  where  one  person 
succeeds  to  the  rights  or  liability  of  the  deceased  party  in  the  real 
property,  and  another  to  his  rights  or  liability  in  the  rents  and 
profits.  These  cases  are  provided  for  in  the  next  two  sections.  See 
Haabrouck  v.  Bunco  (62  If.  T.  476)." 

Sections  1622  and  1623  read  as  follows: 

§  1622.  '*  Where,  upon  the  death  of  a  party,  different  persons 
succeed  to  the  decedent's  title  to,  or  interest  in,  different  distinct 
parcels  of  the  property  sought  to  be  recovered,  the  court  may,  upon 
motion,  and  upon  such  terms  as  justice  requires,  direct  that  the 
action  be  divided  into  as  many  actions  as  tire  necessary ;  and  that 
the  successor  to  the  title  03:  interest  of  the  decedent  to  or  in  each 
distinct  parcel  be  substituted  as  plaintiff  or  defendant,  as  the  case 
requires,  in  the  action  relating  thereto.'' 

§  1523.  *' Where  the  plaintiff  seeks  to  recover  damages  for  vrith- 
holding  the  property,  and  upon  the  death  of  a  party  different 
persons  succeed  to  the  decedent's  right  to  or  liability  for  those 
damages,  and  to  his  title  to  or  interest  in  the  property,  the  court 
may  upon  motion,  made  upon  notice  to  the  persons  to  be  affected, 
and  upon  such  terms  as  justice  requires,  direct  the  action  to  be 
divided  into  two  actions,  one  to  recover  the  possession  of  the  prop- 
erty, with  the  rents  and  profits  thereon  accruing  after  the  decedent's 
death ;  the  oi|;her  to  recover  the  damages  accruing  before  his  death ; 
and  that  the  successor  in  interest  of  the  decedent,  with  respect  to 
the  cause  of  action  in  each  action,  be  substituted  as  plaintiff  or 
defendant  therein,  as  the  case  requires." 

Mr.  Throop,  in  his  notes  to  these  sections,  says  that  they  are 
intended  to  supply  a  eatutu  omitsuB  in  the  original  statute  as 
explained  in  the  note  to  section  1621.  He  also  says  in  his  note  to 
1*1628:  ''The  original  statute  makes  no  provision  for  the  continu- 
ance of  action,  so  far  as  it  related  to  the  damages  or  the  rents  and 
profits,  where  the  decedent  claimed  in  fee;  and  as,  in  that  case,  the 
successor  to  his  interest  is  not  entitled  to,  or  liable  for,  such  damages 
or  rents  and  profits,  it  is  presumed  that  the  cause  of  action,  so  far 
as  it  relates  thereto,  abates.  Provision  was  made  in  the  Revised 
Statutes  for  the  suggestion  of  a  claim  for  mesne  profits,  by  the 
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tioBS  of  the  Code,  by  inserting  a  provision  in  the  order, 
allowing  the  plaintiff  to  amend,  or  make  a  supplemental 
complaint,  if  he  sees  fit  to  do  so,  as  a  part  of  the  order 
of  severance.  In  this  way  alone,  perhaps,  the  parties 
may  safely  proceed  to  a  trial  of  the  case.  Therefore  it 
follows  that  the  order  appealed  from  should  be  affirmed. 
Order  appealed  from  affirmed,  with  $10  costs  and 
disbursements,  but  with  leave  to  the  plaintiff  to  serve  a 
supplemental  complaint  within  30  days,  on  payment  of 
the  costs. 

DwiOHT,  P.J.,  concurred. 

persooal  represeotatives  of  a  plaintiff  dying  after  issue  joined 
(3  R,  8.  811,  part  8,  ch.  5,  tit.  1,  |  54  (8  B.  8.,  6th  Ed.,  598;  %  Sdm. 
820)." 

Doherty  «.  Mataell  (9  If.  T,  Oiv.  Pro.  108)  seems  to  be  the  only 
case  decided  under  these  provisions  since  the  enactment  of  the 
present  Code  of  Civil  Procedure.  In  that  action  the  grantees  of 
lands  held  adversely  to  his  grantors  at  the  time  of  the  conveyance 
to  him  brought  an  action  to  recover  said  lands  in  the  names  of  his 
grantors,  and  two  of  them  died  pending  the  action,  and  the 
defendant  moved  at  the  trial  to  dismiss  the  complaint  on  the  ground 
that  it  had  not  been  revived  in  the  name  of  the  executors  of  such 
deceased  plaintiffs,  which  motion  was  denied  and  an  exception 
taken,  and  the  court  at  the  close  of  the  case  directed  a  verdict  for 
the  defendant  and  ordered  the  exceptions  of  the  plaintiff  to  be  heard 
in  the  first  instance  at  general  term, — Beld,  that  an  order  granted 
after  such  trial,  reviving  and  continuing  the  action  in  the  name 
of  the  executors  of  the  deceased  plaintiffs,  and  permitting  the 
plaintiffs  to  amend  the  proceeding  and  '*  to  amend  and  supplement 
their  complaint  showing  the  death  of  said  plaintiffs  and  the  qualifi- 
cations of  their  legal  representatives  so  as  to  conform  to  the  proofs 
taken  on  the  trial  nttne  pro  tune "  as  of  the  day  before  the  trial,  was 
improperly  granted;  that  the  remedy  for  the  defect  was  not  to  be 
found  in  sections  755  to  761  of  the  Code  of  Civil  Procedure,  which 
provide  for  reviving  and  continuing  actions  in  certain  cases,  but 
was  analogous  to  that  which  may  be  applied  after  an  answer  of  a 
defect  of  parties,  viz.,  to  amend  the  complaint  and  proceed  de 
novoj  aild  that  it  would  not  be  correct  to  allow  such  an  amendment 
nunc  pro  tune. 
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MABES  et  aL,  Appellaotb,  v.  LA  SOClfiTfi  ANONYME 
DE  ^I'UNION  DES  PAPETERIES,  Bespondbnt. 

New  Yobk  Coubt  op  Common  Pleas,  Gemebal  Tebm; 

Juke,  1892. 

§432. 

JBeniee  nf  9afimon»^-v)hen  party  coming  mtMn  the  itate  to  te$tify  at 

toitneM  not  exempt/rom. 

Witoesses  are  entitled  to  immunity  from  the  service  of  ciyil  process 
for  the  commencement  of  actions  while  attending  our  courts  for 
the  purpose  of  testifying  either  on  the  trial  of  the  action  in  the 
court  or  de  bene  esee  before  a  referee  or  notary,  and  this  exemp- 
tion extends  not  only  to  witnesses,  but  also  to  parties  to  the 
action,  and  applies  where  the  witness  is  a  director  of  a  foreign 
corporation,  and  the  action  in  which  he  is  sought  to  be  served 
is  one  against  said  corporation. 

Where  one  coming  into  this  state  from  a  foreign  country  for  the 
purpose  of  testifying  on  the  trial  of  an  action,  found  upon  his 
arrival  that  the  action  had  already  been  tried,  and  then  instead 
of  securing  the  prompt  taking  of  his  testimony  de  bene  eeee,  en- 
tered into  negotiations  extending  over  nearly  a  month,  which 
ended  in  the  making  of  a  stipulation  under  which  his  deposi- 
tion was  taken,  and  then  after  the  taking  of  his  deposition  re- 
mained within  the  state  for  about  one  week  to  attend  to  his 
private  business, — Eeld^  that  service  of  a  summons  made  upon^a 
foreign  corporation  of  which  he  was  the  president,  by  deliver- 
ing the  same  to  him  three  weeks  after  he  arrived  in  this  state, 
and  before  the  making  of  the  stipulation  under  which  his  depo- 
sition de  bene  eeee  was  taken,  should  not  be  set  aside  on  the 
ground  that  he  was  within  the  state  for  the  purpose  of  testifying 
as  a  witness;  that  he  lost  his  right  to  exemption  from  service  of 
process  by  remaining  in  the  state  an  unreasonable  and  unneces- 
sary length  of  time.     (Prior,  J.»  concurring  in  result, — Held, 
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that  the  rule  exempting  a  person  coming  here  to  testify  as  a  wit- 
ness from  «eryice  of  process  did  not  apply  where  the  service  was 
made  upon  said  person  not  as  an  individual,  but  upon  a  foreign 
corporation  of  which  he  was  an  officer,  by  delivering  it  to  him.) 

Sheehan  v.  Bradford,  Bordell  &  Kinzua  R.  R.  Co.  (15  JV.  T.  Cic. 
Fro.  429)  followed  by  Bookstaybb,  J.,  and  not  foUowei  by 
Prior,  J.  • 

{Decided  June  6,  1892.) 

Appeal  by  the  plaintiffs  from  an  order  of  the  special 
term  setting  aside  the  service  of  a  summons  made  upon 
the  defendant  in  this  action  by  delivering  it  to  its  presi- 
dent. 

The  facts  are  stated  in  the  opinion. 

David  Tim,  for  plaintiffs,  appellants. 

Covdert  Bros.,  for  defendants,  respondents. 

BooKSTAYEB,  J. — Witnesses  are  entitled  to  immunity 
from  the  service  of  civil  process  for  the  commencement 
of  actions,  while  attending  our  courts  for  the  purpose  of 
testifying,  and  this  immunity  does  not  depend  on  statu- 
tory provision,  but  is  deemed  necessary  for  the  due  ad- 
ministration of  justice,  and  extends  not  only  to  witnesses, 
but  also  to  the  parties  to  the  action  (Matthews  v.  Tufts, 
87  N.  Y,  670).  It  also  applies  where  the  witness  is  a 
director  of  a  foreign  corporation,  and  is  served  with  the 
summons  in  an  action  against  such  corporation  (Shee- 
han V.  Bradford,  Bordell  &  Kinzua  B.  B.  Co.,  15  N.  Y. 
Civ.  Pro.  429);  and  it  makes  no  difference  whether  the 
testimony  is  taken  on  the  trial  of  the  action  in  a  court,  or 
de  bene  esse  before  a  referee  or  notary  (HoUender  v.  Hall, 
18  N.  Y.  av.  Pro.  394;  affd.  19  Id.  293).  The  only 
question  to  be  determined,  therefore,  on  this  appeal,  is 
whether  Engelbert  de  Limburg-Stirum,  who  was  a  di- 
rector and  president  of  the  defendant  society,  was  act- 
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nallj  in  this  conntrj  as  a  witness  at  the  time  of  the 
serrice  of  the  summons  upon  Jiim,  and  for  no  other  pur- 
pose ;  for  if  he  were  yoluntarily  within  the  state  upon 
private  business  other  than  attending  trial  as  a  party  to 
a  litigation,  or  appearing  as  a  witness  in  the  courts  of 
this  state  in  other  judicial  proceedings,  he  could  not 
claim  exemption  (Sander  v.  Harris,  20  N.  Y.  Civ,  Pro. 
258).  It  appears  that  two  actions  were  commenced  in 
the  supreme  court  by  the  defendant  herein  against  the 
plaintiffs, — one  an  action  in  replevin  and  the  other  for 
an  accounting.  The  replevin  action  had  been  reached 
upon  the  calendar  before  the  16th  January,  1892,  and 
was  set  down  for  a  day  certain.  The  accounting  action 
had  not  then  appeared  upon  the  day  calendar,  and  no 
trial  of  it  was  imminent  On  the  day  last  named  the 
defendant's  attorney  sent  a  cable  message  to  Brussels, 
requesting  Limburg-Stirum  to  come  to  America  as  soour 
as  possible,  with  letters,  etc.  Presumably  this  cable 
was  for  the  purpose  of  having  him  here  as  a  witness  in 
the  first  action.  In  obedience  thereto,  he  left  Brussels 
on  the  26th  January,  but  did  not  arrive  here  until  the 
6th  February.  On  his  arrival  he  was  informed  that  the 
replevin  action  had  been  tried,  and  a  verdict  rendered  in 
favor  of  the  defendants  therein  and  against  his  company ; 
consequentiy  he  was  no  longer  needed  as  a  witness  on 
that  trial ;  and  the  taking  of  his  testimony  de  bene  ease, 
after  verdict,  was  merely  precautionary,  in  view  of  a  pos- 
sible new  trial  of  that  action,  or  in  order  to  have  the 
deposition  for  use  in  the  action  for  accounting.  Conse- 
quently, under  such  circumstances,  it  was  his  duty  to 
have  such  examination  taken  with  as  little  delay  as  pos- 
sible, and  for  this  purpose  he  could  at  once  have  applied 
to  the  court  for  an  order  for  his  examination,  which 
would  have  been  made  returnable  within  a  few  days;  but 
from  the  papers  it  appears  that,  instead  of  doing  this, 
negotiations  were  entered  into  between  the  counsel  for 
the  respective  parties  looking  to  such  examination  de 
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bene  esse,  with  the  result  th^t  a  stipulation  for  the  taking 
of  the  deposition  was  entered  into  on  the  2d  March,  and 
the  testimony  taken  on  the  4th  of  that  month.  Mean- 
while the  witness  was  transacting  business  with  several 
persons  and  firms  in  this  city  and  yicinity,  and  plaintiffs* 
counsel,  haying  learned  of  this  fact,  serreil  him  with  the 
summons  in  question  on  the  27th  February,  before  the 
giving  of  the  stipulation.  It  also  appears  from  the 
papers  that  when  the  stipulation  was  given,  or  about 
that  time,  it  was  stated  to  plaintiffs'  counsel  that  the 
witness  intended  to  sail  for  Europe  on  the  5th  March, 
and  had  engaged  passage  for  that  date,  but  he  did  not 
actually  sail  until  the  12th  of  that  month.  On  this  state 
of  facts  we  do  not  think  the  service  of  the  summons 
should  have  been  set  aside,  for  it  is  apparent,  notwith- 
standing the  affidavit  of  the  witness,  that  he  unneces- 
sarily delayed  the  taking  of  his  deposition,  and  attended 
to  business  matters  while  here,  and  that  the  object  of  his 
stay  was  at  least  in  part  for  business  purposes.  Hence 
he  lost  his  privilege  by  remaining  in  the  state  an  un- 
reasonable and  unnecessary  length  of  time  (Finch  v. 
Galligher,  26  Abb.  N.  C.  404 ;  Van  Lieuw  v.  Johnson, 
referred  to  in  Person  v,  Grier,  66  N.  T.  126).  Besides 
this,  the  witness  remained  in  this  state  a  week  after  the 
deposition  was  actually  taken,  although  plaintiffs'  coun- 
sel was  informed  that  he  was  to  sail  on  the  following 
day;  non  constat  but,  had  plaintiffs  known  of  this  in- 
tended delay,  they  would  have  served  a  new  summons 
upon  him.  We  therefore  think  the  order  should  be  re- 
versed, with  costs. 

BiscHOFF,  J.,  concurred. 

Pbyob,  J.  (concurring  in  result). — I  concur  in  the 
decision,  but  upon  the  ground  that  the  case  is  neither 
within  the  letter  nor  the  spirit  of  the  law  according  im- 
munity to  witnesses  from  service  of  process.    The  pro- 
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cess  waB  not  served  apon  the  witness,  bnt  on  the  defend- 
ant corporation,  of  which  the  witness  was  president  and 
director.  '^  Personal  service  of  a  summons  upon  a  de- 
fendant, being  a  foreign  corporation,  must  be  made  by 
delivering  a  copy  thereof  to  the  president,"  etc.  (Code, 
§  432).  Thus  it  is  the  corporation  that  is  served,  and 
not  the  president  to  whom  the  copy  summons  is  deliv- 
ered. The  policy  of  the  law  is  not  to  repel  foreign  wit- 
nesses from  our  jurisdiction  by  apprehension  of  personal 
consequences;  but,  by  the  delivery  of  the  summons 
against  the  corporation  to  the  president,  he  incurred  no 
personal  peril  or  embarrassment.  Indeed,  the  interests 
of  justice  are  promoted,  rather  than  obstructed,  by  up- 
holding this  service,  instead  of  sending  the  citizen  to  a 
foreign  country  for  redress  of  his  grievance.  Sheehan 
V.  Bradford,  Bordell  &  Kinzua  E.  B.  Co.  (16  N.  T.  Civ. 
Pro.  429)  is  a  special  term  decision,  and,  I  think,  is  un- 
supported by  reason  or  authority. 


PENNIMAN,  Eespondent,  v.  FULLEE  &  WAEEEN 

CO.,  Appellant. 

CouBT  OP  Appeals  ;  June,  1892. 
'  §984. 

Place  of  trial — tohm  demand  for  change  of  may  he  served  vith  amended 

aneteer. 

Where  in  an  action  ia  the  supreme  court  the  proper  county  is  not 
named  as  the  place  of  trial  and  the  defendant  answers  without 
demanding  a  change  of  the  place  of  trial,  and  thereafter  serves 
an  amended  answer  and  with  it  a  demand  for  a  change  of  the 
place  of  trial,  a  motion  subsequently  made  by  him  that  the 
place  of  trial  be  changed  to  the  proper  county  should  not  be 
denied  merely  because  no  demand  therefor  was  senred  with  the 
original  answer. 
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An  amended  answer  properly  served  supersedes  all  the  defendant's 

former  pleadings  in  the  case. 
Vieder  v.  Baker  (88  K^f.  156)  followed. 
Penniman  v.  Fuller  A  Warren  Co.  (62  Butiy  478)  reversed. 
{Decided  June  7,  1892.) 

Appeal  by  the  defendant  from  a  judgment  of  the  gen- 
eral term  of  the  supreme  court  in  the  first  department 
affirming  an  order  denying  a  motion  to  change  the  place 
of  trial. 

The  facts  are  stated  in  the  opinion. 

Albert  Smith,  for  defendant,  appellant. 

Charles  E,  Mahony,  for  plaintiff,  respondent 

Matnard,  J. — The  place  of  trial  of  this  action  was  not 
laid  in  the  proper  county.  The  plaintiff  was  a  resident 
of  Kings  and  the  defendant  of  Rensselaer  county.  The 
summons  and  complaint  both  state  that  the  trial  is  de- 
sired in  New  York  county.  With  an  amended  answer 
the  defendant  demanded  that  the  trial  be  had  in  the 
county  of  Rensselaer,  naming  it  as  the  proper  cotinty. 
The  demand  was  not  complied  with,  and  the  defendant 
then  moved  to  change  the  place  of  trial  to  Rensselaer, 
which  was  denied,  upon  the  ground  that  the  demand  was 
not  served  in  time ;  that  it  should  have  been  served  be- 
fore the  original  answer  was  served,  or  at  the  time  of 
serving  it. 

In  so  holding  we  think  the  court  below  erred.  The 
defendant  had  a  right  to  serve  an  amended  answer,  as  of 
course,  and  when  so  served  it  became  the  answer  in  the 
action  and  superseded  all  his  former  pleadings  (Seneca 
Co.  Bk.  V.  Garlinghouse,  4  How.  174 ;  Fry  v.  Bennett,  3 
Boaiv.  200 ;  Dann  v.  Baker,  12  How.  621 ;  Sands  v. 
Calkins,  30  Id.  1 ;  Elizabethport  Manfg.  Co.  t;.  Camp- 
bell, 13  J.&6.  Pr.  86 ;  Figg  v.  Edwards,  20  Hun,  90.) 
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It  was  not  an  amendment  of  the  original  answer.  It 
was  a  new  pleading.  The  defendant  had  an  absolute 
right  to  interpose  it,  and  the  service,  with  it,  of  a  de- 
mand to  change  the  place  of  trial  would  seem  to  be  a 
substantial  compliance  with  the  requirement  of  the  Code. 
The  mode  of  procedure  to  be  observed,  as  a  condition 
precedent  t6  the  exercise  by  the  defendant  of  his  right 
to  have  the  place  of  trial  changed,  evidently  had  in  view 
the  date  of  joining  issue  by  the  service  of  the  answer  in 
the  usual  and  orderly  manner  of  pleading,  as  the  limit 
of  time  beyond  which  a  demand  would  be  ineffectual 
So  long  as  the  defendant  has  within  his  control  the 
shaping  of  the  issues  upon  which  the  trial  of  the  action 
is  to  be  had,  he  may  avail  himself  of  the  privilege  of  the 
statute  and  elect  whether  he  will  go  to  trial  in  the  coun- 
1y  where  tfie  venue  is  laid,  or  compel  his  adyersary  to 
transfer  the  cause  to  the  proper  county  to  be  selected 
by  him.  We  agree  with  the  general  term  that  the  de- 
mand should  be  made  at,  or  before,  the  time  of  joining 
issue ;  but  where  an  amended  answer  is  served  in  due 
season,  that  time  is  fixed  by  such  service.  Until  then 
the  issues  are  transitory  and  not  definitely  known  or  de- 
termined. It  might  be  that  upon  the  issues  framed  by 
the  original  answer  it  would  be  a  matter  of  indifference 
to  the  defendant  in  what  county  the  action  should  be 
tried ;  but  with  the  service  of  an  amended  answer  an  en- 
tirely new  case  might  be  presented  for  trial,  which  he 
might  deem  important  to  have  tried  in  the  proper 
county. 

The  case  of  Veeder  v.  Baker  (83  N.  T.  156)  is  author- 
ity for  the  position  that  the  service  of  an  answer  does 
not  necessarily  limit  the  time  in  which  a  demand  may 
be  made,  if  another  answer  is  served  under  the  pro- 
visions of  the  Code  authorizing  the  service  of  pleadings 
as  of  course.  There  the  defendant  had,  with  his  original 
answer,  served  a  demand  and  made  a  motion  to  change 
the  place  of  trial,  which  had  been  denied.     The  plaintiff 
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served  an  amended  complaint,  to  which  the  defendant 
interposed  an  answer  and  made  another  demand  and  a 
second  motion  to  change  the  place  of  trial,  in  accordance 
with  it,  which  was  granted. 

The  just  rale  would  seem  to  be  that  the  defendant 
may  retain  the  right  to  insist  that  the  trial  shall  be  had 
in  the  proper  county  until  he  has,  by  his  own  act,  defined 
the  issues  to  be  tried,  when  the  right  is  gone,  unless  he 
has  put  the  plidntiff  in  default  by  the  service  of  the  pre- 
scribed demand.  While  it  will  not  be  presumed  that 
the  defendant  intends  to  serve  an  amended  answer,  yet 
the  right  exists,  and,  if  availed  of,  it  becomes  the  answer 
of  the  defendant  in  the  action ;  and  it  would  be  contrary 
to  the  liberal  rule  of  construction,  which  the  Code  re- 
quires to  be  adopted  in  applying  its  provisions,  to  de- 
prive him  of  a  privilege  which  it  is  expressly  stated  may 
be  exercised  at  the  time  of  the  service  "  of  the  answer." 

The  plaintiff  cannot  be  seriously  prejudiced.  If  the 
amended  answer  has  been  served  for  the  purpose  of  de* 
lay  it  may  be  stricken  out  on  motion,  and  with  it  would 
fall  whatever  incidents  and  privileges  the  defendant 
would  otherwise  have  derived  from  it  Section  984  of 
the  Code  provides  that  an  action  of  this  character  must 
be  tried  in  the  county  in  which  one  of  the  parties  re- 
sided at  the  commencement  thereof.  The  plaintiff  has 
deliberately  disregarded  this  requirement.  It  is  true 
that  a  subsequent  section  permits  the  action  to  be  tried 
in  the  wrong  county,  unless  the  defendant  makes  the 
demand  and  follows  it  with  a  motion,  if  not  promptly 
complied  with :  but  a  technical  construction  should  not 
be  invoked  to  aid  the  plaintiff  in  his  effort  to  avoid  the 
application  of  the  statute. 

The  orders  of  the  general  and  special  terms  should  be 
reversed,  with  costs,  and  the  motion  to  change  the  place 
of  trial  granted,  with  costs. 

All  concurred. 
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In  re  Aooounting   of   JAMES    NEALE    PLUMB   as 

GUABDIAN     OF     THE     PERSON     AND     ESTATE     OF 

MAKIE  JEANETTE  PLUMB. 

SUFBEBCE  COUBT,  FiBST  DePABTMENT,  GENERAL  TeBM; 

May,  1892. 

§§  887,  888,  2538. 

Chmmi8»ion — may  issue  out  of  surrogated  court. 

A  commission  may  issue  out  of  a  surrogate's  court  for  the  taking 
of  the  testimony  of  a  witness  who  is  without  the  state,  for  use 
in  a  proceeding  in  said  court.  Although  the  provisions  of  the 
Code  relative  to  the  issuance  of  commissions  do  not'  in  general 
apply  to  special  proceedings,  they  are  made  applicable  to  said 
proceedings  in  surrogates'  courts  by  section  2688  of  the  Code  of 
Civil  Procedure. 

An  order  of  a  surrogate  directing  the  issuance  of  a  commission  to 
take  the  testimony  of  a  witness  without  the  state  will  not  be 
reversed  upon  appeal,  where  the  facts  alleged  in  the  moving 
papers  would  sustain  the  order  notwithstanding  they  are  in 
substantial  respects  contradicted  by  answering  affidavits;  in  such 
a  case  the  matter  is  to  a  great  extent  within  the  discretion  of 
the  court,  and  the  conclusion  reached  by  it  will  not  be  disturbed 
except  in  cases  where  it  can  be  seen  that  the  discretion  has  been 
illegally  or  arbitrarily  exercised  in  favor  of  granting  or  denying 
the  application. 

(Decided  May  18,  1892.) 

Appeal  by  James  Neale  Plumb,  guardian  of  the  per- 
son and  estate  of  Marie  Jeanette  Plumb,  from  an  order 
of  the  surrogate's  court  in  New  York  county  directing 
the  issuance  of  a  commission  to  take  the  deposition  of 
a  witness  without  the  state. 
Vol.  XXII.— 14. 
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The  facts  appear  in  the  opinion. 

Henry  Thompson  ( Vanderpodly  Gumming  dk  Ooodtoin^ 
attorneys),  for  James  Neale  Plumb,  guardian,  etc.,  ap« 
pellant. 

David  McGlure  {Turner^  McClure  dt  Bdston^  attor- 
neys), for  Marie  Jeanette  Plumb,  respondent. 

O'Brien,  J. — The  appellant  claims  that,  upon  the  law 
and  upon  the  facts  used  as  the  basis  of  the  application 
for  a  commission,  the  order  made  by  the  surrogate  should 
not  have  been  granted.  In  determining  whether  the 
facts  upon  the  application  would  justify  the  granting  of 
the  order,  we  think  the  true  test  to  apply  would  be  to 
consider  what,  in  the  absence  of  any  opposing  affidavits 
by  the  appellant,  would  have  been  the  duty  of  the  sur- 
rogate. Applying  this  test,  we  think  there  was  sufficient 
to  justify  the  order.  The  presentation  of  the  opposing 
affidavits,  while  we  may  concede  that  they  destroyed  the 
force  and  effect  of  all,  or  nearly  all,  the  statements  con- 
tained in  the  affidavits  used  tp  support  the  application 
for  a  commission,  left  the  subject  in  a  position  where  it 
became  necessary  for  the  surrogate  to  determine  as  to 
the  credibility  and  weight  to  be  attached  to  the  conflict- 
ing affidavits,  and  upon  motions  of  this  character,  where 
the  judgment  of  the  court  below  is  to  be  exercised,  and 
the  matter  to  a  great  extent  is  within  its  discretion,  the 
conclusion  reached  will  not  be  disturbed,  except  in  cases 
where  it  can  be  seen  that  the  discretion  has  been  ille- 
gally or  arbitrarily  exercised  in  favor  of  granting  or  deny- 
ing the  application.  With  this  rule  in  mind,  we  have 
examined  the  papers  presented,  and  do  not  feel  that  we 
would  be  justified  in  reversing  the  conclusion  reached 
by  the  surrogate  upon  conflicting  affidavits. 

The  serious  and  important  question,  however,  raised 
by  this  appeal  relates  to  the  question  of  whether  under 
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the  law  the  surrogate  has  any  power  to  issue  a  commis- 
sion at  all.  The  effect  of  a  decision,  as  contended  for 
by  appellant,  would  be  to  deprive  the  surrogate  of  all 
power  in  any  proceeding  pending  before  him  to  issue  a 
commission,  and  in  view  of  the  serious  results  that  would 
follow  from  such  a  conclusion  it  should  not  be  adopted 
unless  the  law  demands  it.  There  can  be  no  question 
but  that,  prior  to  the  repeal  in  1880  (Laws  1880,  ch.  245, 
§  1),  the  surrogate  had  power  to  issue  a  commission ; 
such  power  having  been  expressly  conferred  by  chap- 
ter 460,  Laws  1837,  §  77.  Since  the  repeal  of  the  act  of 
1837  by  the  general  repeal  of  the  act  of  1880  the  subject 
of  granting  commissions  is  regulated  by  the  Code  of 
Civil  Procedure. 

The  provisions  of  the  Code  applicable  to  the  present 
discussion  are  to  be  found  in  sections  887  and  888, 
which  latter  section  states  in  what  cases  a  commission 
may  be  issued. 

Appellant  insists,  and  in  this  insistence  is  supported 
by  authority,  that  this  section  888  is  applicable  only  to 
actions,  and  has  no  application  to  special  proceedings.^ 
This  concession,  however,  while  it  applies  to  the  supreme 
court  and  other  courts  of  record,  would  be  equally 
applicable  to  the  surrogate's  court,  were  it  not  'that  by 
another  section  of  the  Code  (section  2538)  the  provisions 
of  section  888  have  been  extended  to  apply  to  the  surro- 


*  A  commission  cannot  issue  in  a  special  proceediDg.  So  held  in 
proceeding  to  disbar  attorney  (Matter  of  an  Attorney,  88  2f,  T.  164) ; 
in  proceedings  supplementary  to  execution  (Graham  v.  Colburn, 
6  Jhier,  678;  b.  c,  14  Ebw,  Pr.  52;  Morrell  v.  Hay,  15  Abb,  iV.  480; 
8. 0.,  24  BmD,  Pr,  48);  in  proceedings  under  acts  relating  to  abscond- 
ing debtors  (Matter  of  Whitney,  4  HUL  588) ;  in  reference  under 
special  statute  (Wood  v,  Howard  Ins.  Co.,  18  Wend,  648). 

A  commission  cannot  issue  to  secure  deposition  for  use  on  motion 
(Huelin  v.  Ridner,  6  Abb,  Pr,  19;  Stake  v,  Andre,  9  Id.  420;  a.  c, 
18  Haw,Pr,  159 ;  Hodgskin  v,  Atlantic  &  Pac.  R.  R.  Co.,  8  IMy,  70; 
affg.  B.  c,  5  Abb,  Pr,,  K  8.,  78). 
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I*" 


gate's  court.  By  this  section  it  is  provided  that  ^  oer- 
taiu  provisions,  which  include  section  888,  shall  be 
applicable  to  proceedings  in  the  surrogate's  court,  and 
the  proceedings  therein,  so  far  as  they  can  be  applied 
to  the  substance  and  subject-matter  of  a  proceeding, 
without  regard  to  its  form." 

When  we  recall  the  fact  that  all  forms  of  procedure 
in  the  surrogate's  court  are  special  proceedings,  and  not 
actions,  section  2538,  so  far  as  making  applicable  the 
provisions  of  section  887  and  888,  in  regard  to  taking 
depositions  without  the  state  on  a  commission,  would 
be  meaningless,  as  applied  to  the  surrogate's  court,  were 
we  to  hold  that  it  was  only  in  an  action  in  the  surrogate's 
court  that  the  surrogate  would  have  the  power  to  issue 
a  commission.  Such  a  construction  would  be  to  hold, 
in  effect,  that,  though  the  legislature  intended  to  confer 
the  power  upon  the  surrogate's  court,  such  power  could 
not  be  exercised,  because  no  action  could  be  brought  in 
the  surrogate's  court,  and  the  provisions  relating  to  the 
taking  of  depositions  are  confined  to  actions.  We  do 
not  think  that  such  a  construction,  rendering  meaning- 
less the  statute,  is  warranted  by  the  language  used. 
The  legislature,  in  enacting  section  2538,  had  un- 
doubtedly in  view  the  difference  that  exists  between 
courts  wherein  actions  may  be  brought  and  the  surro- 
gate's court,  which  deals  solely  with  special  proceedings ; 
and  hence,  in  making  applicable  the  other  provisions  of 
the  Code  to  the  surrogate's  court,  we  find  that  in  refer- 
ence  thereto  the  language  used  is  that  such  provisions 
are  made  applicable  "  to  the  proceedings  therein  so  far 
as  they  can  be  applied  to  the  substance  and  subject- 
matter  of  a  proceeding,  without  regard  to  its  form." 

While  the  question  of  the  surrogate's  jurisdiction 
does  not  seem  to  have  been  raised  in  any  of  the  reported 
cases,  we  have  many  instances  where  it  has  been  exer- 
cised, and  where  the  surrogate  has  issued  a  commission, 
basing  his  authority  upon  the  general  provisions  of  the 
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Code  (Bristed  v.  Weeks,  5  JSedf.  629;  Cadmus  v. 
Oakley,  2  Dem.  298 ;  Henry  v.  Henry,  4  id.  263 ;  Bull 
V.  Kendrick,  Id.  330). 

The  commissions  issued  in  these  cases  related  en- 
tirely  to  will  contests,  and  from  this  circumstance  the 
appellant  seeks  to  justify  a  distinction  between  such  a 
proceeding  and  other  proceedings  pending  in  the  surro- 
gate's court.  It  is  true  that  upon  a  contest  over  the 
probate  of  a  will  an  issue  of  fact  is  raised  by  the  peti- 
tion and  answer,  yet  the  fact  remains  that  it  is  not  an 
action,  but  a  special  proceeding,  and  like  in  character  to 
other  proceedings  over  which  the  surrogate  has  juris- 
diction. In  the  absence,  therefore,  of  any  special  pro- 
vision conferring  jurisdiction  upon  the  surrogate  to  issue 
a  commission  in  a  contested  will  case,  if  he  has  the  right, 
which  has  been  constantly  exercised,  of  issuing  a  com- 
mission in  such  cases,  his  power  is  derived  solely  from 
the  provisions  of  the  Code  already  referred  to,  and,  if 
thereby  sustained,  would  be  equal  authority  for  the 
exercise  of  such  jurisdiction  in  a  case  like  the  present 
In  other  words,  there  is  no  distinction  between  a  will 
contest  and  a  contested  accounting  before  the  surrogate, 
both  being  special  proceedings  ;  and  if  it  were  held  that 
a  commission  could  only  issue  in  an  action,  and  it  being 
clear  that  no  action  arises  in  a  surrogate's  court,  the 
denial  of  jurisdiction  in  a  case  like  the  present  would 
be  equal  authority  for  a  denial  of  such  jurisdiction  in  a 
contested  will  case.  As  we  have  already  seen^  however, 
though  the  question  does  not  appear  to  have  been  raised, 
such  jurisdiction  has  been  exercised,  and  commissions 
have  been  issued,  and,  as  we  think,  rightly,  under  the 
provisions  of  sections  887  and  888  of  the  Code,  which, 
by  section  2638,  so  far  '*  as  they  can  be  applied  to  the 
substance  and  subject-matter  of  a  proceeding,  without 
regard  to  its  form,  were  made  applicable  to  surrogates* 
courts." 
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We  therefore  think  that  the  order  appealed  from 
should  in  all  respects  be  affirmed,  with  costs. 

Van  Bbunt,  P.J.,  concurred  in  result    Aia)BEWS,  J., 
concurred. 


GWALTER,  Respondent,  v.  NEW  YORK  SEAL 
PLUSH  AND  TAPESTRY  CO.,  Appeu^ant. 


LX 


Supreme  Coubt,  Fibst  Depabtment,  General  Tebm  ; 

Mat,  1892. 

§  635  eb  seq. 
AUaehment — when  motion  to  vacate  properly  denied. 


»• 
•*<" 


:r 


Where  upon  a  motion  to  Tacate  an  attachment  issued  against  the 
property  of  a  foreign  corporation  in  an  action  tor  goods  sold 
and  delivered  the  defendant  showed  that  the  goods  were  sold 
npon  a  credit  which  had  not  expired  at  the  time  of  the  com- 
mencement of  the  action,  and  the  plaintiff  met  thb  allegation 
by  affidavits  charging  and  tending  to  prove  fraud  in  the  origi- 
nal sale, — Bddj  that  the  motion  should  be  denied;  that  if  there 
was  fraud  in  the  original  sale  the  plaintiff  had  the  right  to 
a  rescission  because  thereof,  and  it  was  not  necessary  for  him  to 
allege  or  prove  it  as  a  part  of  his  cause  of  action,  but  he  might 
prove  it  upon  the  trial  in  rebuttal  of  proof  tending  to  show  the 
giving  of  the  credit. 

(Decided  May  18,  1892.) 

Appeal  by  the  defendant  fnom  an  order  of  the  New 
York  county  special  term  denying  a  motion  to  yacate  an 
attachment 

The  facts  are  stated  in  the  opinion. 


VOL  XXn.  215 


Gwalter  v.  New  York  Seal  Plush  and  Tapestry  Co. 
Di  D,  Sherman,  for  defendant^  appellant 

J.  L.  Bishop  {Putney  dk  Bishop,  attorneys),  for  plain- 
tiff, respondent 

Per  Cubiam.  (Van  Brunt,  P.  J.,  O'Brien  and  Barrett, 
JJ.). — The  attachment  was  properly  granted  upon  an 
affidavit  disclosing  a  sufficient  cause  of  action  for  goods 
sold  and  delivered,  and  showing  that  the  defendant  is  a 
foreign  corporation. 

The  motion  to  vacate  was  based  upon  affidavits  tend- 
ing to  show  that  the  goods  were  sold  upon  a  credit 
which  had  not  expired  at  the  time  of  the  commencement 
of  the  action.  The  plaintiff  met  these  affidavits  by  affi- 
davits charging  and  tending  to  prove  fraud  in  the  origi- 
nal sale. 

It  seems  to  us  quite  clear  that  the  question  of  fact 
thus  presented  was  properly  remitted  to  the  trial  of  the 
action,  and  that  the  court  correctly  decided  that  the  at- 
tachment should  not  be  disturbed.  The  defendant  is  in 
error  in  supposing  that  it  was  necessary  for  the  plaintiff 
to  set  forth  in  his  affidavit,  or  even  in  his  complaint,  the 
credit  in  question,  and  to  allege,  as  a  basis  for  rescission, 
fraud  in  the  original  contract  of  sale. 

It  is  well  settled  in  this  state  that  the  plaintiff,  under 
such  circumstances,  may  rescind  the  credit,  and  sue  at 
once  for  the  value  of  the  goods,  leaving  the  question  of 
fraud  to  be  determined  upon  the  trial,  should  the  de- 
fendant set  up  the  credit  in  his  answer.  If  the  credit 
be  thus  set  up,  the  plaintiff,  upon  the  trial,  may  properly 
rest  upon  proof  of  the  sale  and  delivery  of  the  goods. 
The  defendant  may  then  prove  an  unexpired  credit,  and 
at  that  stage  the  plaintiff^  by  way  of  rebuttal,  may  prove 
the  fraud.  The  affidavits  read  in  opposition  to  the  pres- 
ent motion  make  out  a  case  of  fraud  amply  sufficient  to 
warrant  the  presentation  of  that  question  to  a  jury.*    It 

*  See  Victor  v.  Henlein  (7  N.  Y.  Civ,  Pro.  67)  to  this  effect. 
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is  quite  clear  thai  what  may  thus  properly  be  presented 
at  the  trial,  and  there  submitted  for  the  determination 
of  a  jury,  should  not  now  be  ignored,  nor  should  the  ver- 
dict of  the  jury  thereon  be  forestalled  upon  a  mere  pre- 
liminary motion  of  this  character. 

The  order  appealed  from  should  be  affirmed,  with 
$10  costs  and  disbursements. 


■''^"'■^ 


METERS  et  oil.,  Judgment  Oreditobs,  Appellants,  v. 
HERBERT,  Jxtdgment  Debtor,  Respondent.  , 

Supreme  Court,  Second  Department,  General  Term; 

May,  1892. 

§  2432  €t  seq. 

Supplementarff  proceedings — fohen  -ahandaned — what  use  of  property  U 

not  contempt. 

Where  the  examination  of  a  judgment  debtor  in  proceedinga  supple- 
mentary to  execation  were  concluded  on  November  9,  1887,  and 
an  adjournment  taken  to  Noyember  12,  and  the  proceedings 
then  adjourned  to  a  future  date  in  November,  1887,  which 
was  not  fixed,  and  thereafter  nothing  further  was  done  until 
April,  1801,  when  a  new  order  for  the  examination  of  the 
judgment  debtor  was  obtained, — Sdd^  that  the  failure  for  so 
long  a  time  to  reinstate  the  hearing  or  apply  for  a  receiver  must 
be  deemed  a  termination  of  the  proceedings;  that  the  judgment 
debtor  was  not  guilty  of  contempt  in  disposing  of  jewelry  be- 
longing to  her  where  she  was  destitute  and  the  proceeds  thereof 
were  necessary  for  her  support,  notwithstanding  an  injunction 
contained  in  the  original  order  made  in  1887  for  her  examina- 
tion in  said  proceedings. 

(Decided  May  9,  1892.) 
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Appeal  by  the  judgment  creditor  from  an  order  of 
the  Kings  county  special  term  denying  a  motion  to  pun* 
ish  the  judgment  debtor  for  contempt 

The  facts  appear  in  the  opinion. 

M.  Cldland  MUruyr^  for  judgment  creditors,  appellants. 

Carrvngton  dk  Emerson^  for  judgment  debtor,  respond- 
ent. 

Barnard,  P.  J. — The  judgment  in  this  case  was  obtained 
in  February,  1887.  In  October,  1887,  the  defendant  was 
examined  under  proceedings  supplementary  to  execution. 
Her  examination  was  completed  on  the  2d  of  Novem- 
ber, 1887.  An  adjournment  was  taken  to  November  12, 
1887,  for  the  examination  of  witnesses.  On  that  day  the 
judgment  creditors  (plaintiffs)  obtained  a  further  post- 
ponement to  a  future  day  in  November,  1887,  which  was 
not  fixed.  The  supplemental  order  contained  the  usual 
injunction  against  a  disposition  of  her  property  by  the 
judgment  debtor.  After  the  12th  of  November,  1887, 
there  was  no  further  hearing  under  the  order  of  1887. 
In  April,  1891,  the  plaintiffs  obtained  a  new  order  for 
the  examination  of  the  judgment  debtor. 

It  appeared  that  the  debtor  had  disposed  of  certain 
property  she  had  at  the  examination  of  1887,  to  her 
mother,  for  value;  the  consideration  being  money  ad- 
vanced by  defendant's  mother  to  her  to  a  greater  amount 
than  the  value  of  the  property  sold,  being  the  jewelry  of 
the  defendant.  The  transfer  was  made  April  1,  1891, 
after  the  defendant  was  informed  that  the  plaintiffs 
claimed  that  Judge  Prait's  order  was  still  in  force,  and 
before  the  new  order  was  obtained  from  Judge  Cullen. 
There  was  no  contempt  of  Judge  Pratt's  order  proven. 
The  plaintiffs  never  applied  for  a  receiver,  or  for  an 
order  for  the  delivery  of  the  property  to  the  creditor. 
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Some  three  and  a  half  years  had  elapsed  since  the  close 
of  the  examination.  When  informed  by  the  plaintiffs* 
attorneys  that  they  claimed  Judge  Pratt's  order  against 
assignment  of  property  was  still  in  force,  the  defendant 
consulted  a  lawyer  of  high  character  for  learning,  and 
was  informed  that  the  proceedings  were  abandoned,  and 
that  the  injunction  order  terminated  with  the  abandon- 
ment. The  defendant  had  no  lawyer  to  represent  her 
on  the  examination  under  Judge  Pratt's  order.  The 
failure  for  so  long  a  time  to  reinstate  the  hearing  or  to 
apply  for  a  receiver  must  be  deemed  an  abandonment  of 
the  proceedings.  The  property  consisted,  as  we  have 
seen,  of  the  personal  ornaments  of  the  defendant.  Soon 
after  the  examination  her  husband  abandoned  her,  and 
she  became  destitute,  and  dependent  upon  her  mother. 
It  was  not  a  contempt,  under  the  circumstances,  for  her 
to  sell  her  jewelry  after  the  proceedings  had  been  so 
long  dormant. 

Order  affirmed  with  costs. 

Dyeman  &  Pratt,  JJ.,  concurred 


CAMPBELL  V.  ERNEST. 


SuPBKMB  Court,  Second  Department,  ^General  Term; 

Mat,  1892. 

§604 

InjuneUan — when  not  granted  to  restrain  diipotUion  of  preperty  pending 

aetion. 

An  injtinction  cannot  be  granted  in  an  action  wherein  a  money  judg- 
ment only  is  songht,  to  restrain  the  disposition  by  the  defend- 
ant pendente  lite  of  property  belonging  to  him.    The  proTision 


VOL.  XXIL  219 


Campbell  v,  Ernest. 


of  the  Code  of  Civil  Procedure  ({  604,  subs.  1,  2)  that  where  it 
appears  that  the  defendant,  during  the  pendency  of  an  action, 
ia  doing,  securing  or  suffering  to  be  done,  or  threatens  or  is 
about  to  do  or  suffer  to  be  done  an  act  in  violation  of  the  plain- 
tiff^s  rights,  or  where  it  appears  that  the  defendant,  during  the 
pendency  of  the  action,  threatens  or  is  about  to  dispose  of  prop- 
erty with  intent  to  defraud  the  plaintiff,  an  injunction  order 
may  be  granted  to  restrain  the  defendant  therefrom,  was  de- 
signed to  provide  a  short  and  easy  method  for  the  procurement 
of  injunctions  in  actions  for  equitable  relief  where  the  defend- 
ant, if  unrestrained,  would  do  or  suffer  some  act  to  be  done  in 
violation  of  the  rights  of  the  plaintiff  respecting  the  subject  of 
the  action  to  render  the  judgment  ineffectual  and  nugatory,  and 
it  applies  and  can  be  utilized  only  in  an  action  involving  the 
rights  of  the  party  which  constitutes  the  subject  of  the  ac- 
tion in  respect  to  which  the  plaintiff  claims  some  rights,  and 
seeks  some  special  relief. 

An  affidavit  of  a  defendant  in  an  action  setting  forth  that  he  in- 
tended to  use  certain  property  belonging  to  him  for  the  support 
of  himself  and  family,  and  that  he  needed  it  for  such  support 
because  he  was  sick  and  unable  to  work^is  not  sufficient  ground 
for  granting  an  injunction  order  restraining  him  from  disposing 
of  said  property  during  the  pendency  of  an  action  against  him 
on  the  ground  that  he  intends  to  dispose  of  the  property  for 
the  purpose  of  defrauding  the  plaintiff,  where  the  plaintiff  has 
no  special  property  right  therein. 

{Decide  May  9,  1802.) 

Appeal  bj  the  defendant  from  an  order  of  the  Orange 
county  special  term  enjoining  him  from. disposing  of  cer- 
tain property  belonging  to  him,  during  the  pendency  of 
this  action. 


The  facts  appear  in  the  opinion. 
Esmond  <k  Ward,  for  defendant,  appellant. 
Strahan  <t  McClung,  for  plaintiff,  respondent. 

Dtkkan,  J. — ^This  is  an  action  upon  a  judgment  ob- 
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tained  by  the  plaintiff  against  the  defendant  in  the  su- 
preme court  on  the  7th  day  of  July,  1875,  for  $142.27. 

On  the  12th  day  of  September,  in  the  year  1891,  Ben- 
jamin McGlung,  one  of  the  attorneys  for  the  plaintiff, 
presented  to  one  of  the  justices  of  this  court  an  affidaTit 
made  by  himself,  in  which  he  recited  the  procurement 
of  an  order  to  show  cause  why  the  plaintiff  should  not 
have  leave  to  sue  upon  the  judgment,  and  the  appear- 
ance of  the  defendant  in  opposition  to  the  injunction 
which  was  thus  sought  to  restrain  him  from  any  dispo-- 
sition  of  his  property  pending  the  action ;  the  presenta- 
tion of  an  affidavit  of  the  defendant  at  that  time,  of 
which  a  copy  was  annexed  ;  the  prevalence  of  the  appli- 
cation before  the  justice,  who  made  and  signed  an  order 
in  the  action  granting  permission  to  the  plaintiff  to  bring 
this  action  upon  the  judgment,  and  also  an  injunction 
restraining  the  defendant  from  making  any  transfer  or 
disposition  of  his  property  until  the  determination  of 
this  action ;  the  appeal  of  the  defendant  from  so  much 
of  the  order  as  restrained  him  from  transferring  his 
property,  and  that  such  appeal  would  be  argued  and 
disposed  of  at  the  general  term  of  the  court  in  Brooklyn 
on  the  14th  of  that  month.  He  uses  the  following  lan- 
guage :  ^'  That  deponent  believes,  after  reading  the  said 
affidavit  of  William  Ernest,  a  copy  of  which  is  hereto 
annexed  as  aforesaid,  that,  should  the  plaintiff  in  said 
action  (the  plaintiff  herein),  not  be  successful  in  obtain- 
ing the  affirmance  at  said  general  term  of  the  injunction 
order  referred  to  in  said  former  action,  that  the  said 
William  Ernest,  defendant  herein,  will,  during  the  pen- 
dency of  this  action,  dispose  of  his  property  referred  to 
in  his  said  affidavit,  with  intent  to  defraud  the  plaintiff 
herein,  and  to  render  nugatory  any  proceedings  or  effort 
by  this  plaintiff  to  obtain  payment  of  his  claim  in  this 
action.*' 

The  annexed  affidavit  of  the  defendant,  to  which  ref- 
erence is  made,  is  as  follows : 
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"SuPBEME  Court. 

"  John  J.  CampbeU  agt.  WtUiam  Ernest. 

"  County  of  Orange,  City  of  Newburgh,  as.: 

"  William  Ernest,  being  duly  sworn,  says :  (1)  That 
he  is  a  married  man,  residing  at  the  city  of  Newburgh, 
Orange  county,  N.  T.  (2)  That  he  cannot  remember 
that  a  summons  was  ever  served  upon  him  in  the  above 
entitled  action,  although  he  cannot  deny  the  fact  on 
oath  at  the  present  time.  (3)  That  he  is  a  sick  man, 
unable  at  the  present  time  to  perform  work  and  engage 
in  business,  being  afflicted  with  a  serious  lung  trouble. 
That  deponent's  father  died  on  the  9th  day  of  June, 
1891,  at  Newburgh,  N.  T.,  leaving  a  very  small  property, 
in  which  deponent  has  a  third  interest,  and  in  which  his 
wife  claims  her  right  of  dower.  That  a  partition  suit 
has  been  brought  against  deponent  to  partition  or  sell 
said  property,  and,  in  deponent's  opinion,  his  interest  in 
the  property  left  by  his  said  father  will  not  exceed  from 
two  to  three  hundred  dollars.  The  real  estate  left  by 
his  father  is  mortgaged  for  $1600,  and  consists  of  a 
small  house  and  lot  in  the  city  of  Newburgh,  about  18 
feet  front  and  rear  by  100  feet  deep,  and  worth  not  to 
exceed  $2500.  (4)  That  deponent's  said  interest  in  his 
father's  estate  is  all  the  property  he  has  in  the  world, 
and  includes  everything  he  has  for  his  support,  and  to 
keep  him  in  sickness.  That  deponent's  physician  says 
that  he  is  suffering  from  consumption.  Deponent  has  a 
severe  and  constant  cough,  great  weakness,  and  has  been 
unable  to  labor  since  the  middle  of  February  last  (5) 
That  it  would  be  a  great  hardship  and  affliction  to  this 
deponent  if  the  court  should  restrain  him  from  the  use 
of  his  property,  or  make  any  order  that  would  prevent 
him  from  applying  it  to  his  necessities  during  the  pend- 
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ency  of  the  action  which  the  plaintiff  herein  asks  leave 
to  bring.  William  Ernest. 

**  Subscribed  and  sworn  to  before  me  this  13th  day 
of  August,  1891. 

"  F.  W.  ToMPEiKSy  Commissioner  of  Deeds,  City  of 
Newburgh.' 
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Upon  these  affidavits  and  the  pleadings,  which  are 
not  printed  in  the  appeal  papers,  but  which  mean  only, 
as  we  assume,  an  ordinary  complaint  upon  a  judgment, 
an  order  was  made  Requiring  the  defendant  to  show 
cause  at  a  special  term  of  this  court  at  Poughkeepsie,  on 
the  19th  day  of  September,  1891,  why  an  order  should 
not  be  made  and  entered  enjoining  the  defendant  from 
removing  or  disposing  of  his  property,  or  making  any 
disposition  of  the  same,  during  the  pendency  of  this  ac- 
tion, not  exempt  by  law  from  execution,  or  in  any  man- 
ner to  interfere  therewith  until  further  order  in  the 
premises;  and  the  order  also  contained  a  temporary 
stay  until  the  determination  of  that  motion. 

Upon  the  return  day  of  that  order  to  show  cause  the 
motion  was  heard  and  granted,  and  an  order  was  made 
enjoining  and  restraining  the  defendant  from  removing 
or  disposing  of  his  property  not  exempt  from  execu- 
tion, or  making  any  disposition  of  the  same  during  the 
pendency  of  this  action,  or  in  any  manner  interfering 
therewith  until  further  order  in  the  premises. 

The  defendant  has  appealed  from  the  order,  and  we 
are  required  to  ascertain  whether  it  can  be  sustained. 

The  rule  of  law  by  which  the  validity  of  the  order 
must  be  tested  is  this :  "  Where  it  appears  by  affidavit 
that  the  defendant,  during  the  pendency  of  the  action, 
is  doing  or  procuring  or  suffering  to  be  done,  or  threatens 
or  is  about  to  do  or  procure  or  suffer  to  be  done,  an  act 
in  violation  of  the  plaintiff's  rights,  respecting  the  sub- 
ject of  the  action,  and  tending  to  render  the  judgment 
ineffectual,  an  injunction  order  may  be  granted  to  re- 


k 


«* 


VOL.  XXII.  223 


Campbell «.  Ernest. 


strain  him  therefrom."  "  Where  it  appears  by  affidavit 
that  the  defendant,  daring  the  pendency  of  the  action, 
threatens  or  is  about  to  remove  or  dispose  of  his  prop- 
erty, with  intent  to  defraud  the  plaintiff,  an  injunction 
order  may  be  granted  to  restrain  the  removal  or  dispo- 
sition "  (Code  Civil  Proc.  §  604,  subds.  1,  2). 

This  statute  authorizes  the  interposition  of  the  court, 
and  the  issuance  of  an  injunction  order,  to  restrain  the 
action  of  a  defendant,  where  it  appears  by  affidavit  that 
during  the  pendency  of  the  action  he  is  doing  or  procur- 
ing or  suffering  to  be  done,  or  threatens  or  is  about  to 
do  or  procure  or  suffer  to  be  done,  an  act  in  violation  of 
the  plaintiff's  rights  respecting  the  subject  of  the  action, 
and  tending  to  render  the  judgment  ineffectual;  also 
where  it  appears  by  affidavit  that  the  defendant,  during 
the  pendency  of  the  action,  threatens  or  is  about  to  re- 
move or  dispose  of  his  property  with  intent  to  defraud 
the  plaintiff. 

It  was  the  design  of  the  law  to  empower  the  court  to 
enjoin  the  commission  of  some  particular  act  which  the 
defendant  was  doing  or  procuring  or  suffering  or  threat- 
ening in  violation  of  the  rights  of  the  plaintiff  respecting 
the  subject  of  the  action,  or  where  he  was  about  to 
remove  or  dispose  of  his  property  with  intent  to  defraud 
the  plaintiff.  But  it  never  was  intended  to  authorize 
the  restraint  of  all  sales  of  property.  Moreover,  before 
any  act  canibe  restrained  it  must  be  violative  of  the 
rights  of  the  plaintiff  respecting  the  subject  of  the  ac- 
tion, and  we  may  pause  here  to  say  that  the  property  of 
the  defendant  is  not  the  subject  of  this  action,  and  no 
act  of  the  defendant  in  relation  thereto  can  violate  any 
rights  of  the  plaintiff  respecting  the  same,  for  that  rea- 
son, and  for  the  additional  reason  that  the  plaintiff  has 
no  rights  in  such  property  and  claims  none.  In  short, 
this  statute  has  no  appUcation  to  an  action  of  this  char- 
acter,  where  a  moneyed  judgment  only  is  sought.  It 
was  designed  to  pro'^de  a  short  and  easy  method  for 
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the  procurement  of  injunctions  in  equitable  actions  for 
relief  where  the  defendant,  if  unrestrained,  would  do  or 
suffer  some  act  in  violation  of  the  rights  of  the  plaintiff 
respecting  the  subject  of  the  action,  which  would  tend 
to  render  the  judgment  ineffectual  and  nugatory.  But 
plainly  it  applies  and  can  be  utilized  only  in  an  action 
involving  the  rights  of  the  parties  to  something  which 
constitutes  the  subject  of  the  action,  in  respect  to  which 
the  plaintiff  claims  some  rights,  and  seeks  some  special 
relief.  In  no  proper  or  legal  sense  can  a  defendant  do 
or  permit  any  act  in  violation  of  the  plaintiff's  rights 
respecting  the  subject  of  the  action,  in  an  action  on  con- 
tract for  the  recovery  of  money  only.  The  plaintiff  in 
such  an  action  has  no  rights,  as  against  the  property  of 
the  defendant,  until  he  obtains  a  judgment,  and  until 
then  he  has  no  legal  right  to  interfere  with  the  defend- 
ant  in  the  use  and  sale  of  the  same.  It  would  be  a  new 
and  dangerous  innovation  to  hold  that  a  plaintiff,  upon 
the  commencement  of  an  action  on  an  account  against  a 
merchant,  could  procure  an  order  of  the  court  restrain- 
ing him  from  selling  his  goods  pending  the  suit  because 
such  sales  would  diminish  the  chances  for  the  collection 
of  the  judgment  when  obtained,  and  yet  such  is  the 
logical  result  of  the  doctrine  which  would  sustain  this 
order. 

Turning  now  to  the  affidavit  upon  which  the  order 
was  based,  we  find  it  entirely  insufficient  to  sustain  it, 
in  any  view.  It  states  no  fact,  and  merely  says  that, 
after  reading  the  affidavit  of  the  defendant,  the  depo- 
nent believes  he  will  dispose  of  the  property  referred  to 
during  the  pendency  of  this  action,  with  intent  to  de- 
fraud the  plaintiff^  and  render  nugatory  any  effort  cf  his 
to  obtain  payment  of  his  claim  in  this  action.  How  he 
could  imbibe  such  a  belief  after  reading  the  affidavit  it 
is  impossible  to  conjecture.  Certainly  there  is  nothing 
in  the  affidavit  tending  to  induce  such  a  conviction. 
The  defendant  said  there  that  it  would  be  a  great  hard- 
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ship  to  him  if  the  court  should  restrain  him  from  the 
use  of  his  property,  or  make  &ny  order  that  would  pre- 
Tent  him  from  applying  it  to  his  necessities.  There  is 
no  expression  of  a  desire  or  intention  to  sell  or  dispose 
of  the  property,  and  no  statement  from  which  such  in- 
tention can  fairly  be  inferred.  But,  even  though  the 
affiant  did  entertain  such  belief  after  he  read  the  affida- 
Tit,  he  could  not  transfer  his  credulity  to  the  judge  who 
made  the  order.  That  official  required  facts  to  convince 
the  judicial  mind,  and  upon  which  he  could  find  that  the 
defendant  entertained  an  intention  to  make  a  fraudulent 
disposition  of  his  property,  and  it  is  idle  to  claim  that 
the  affidavit  contained  any  statement  to  justify  such  a 
conclusion,  or  upon  which  the  judge  could  base  any 
action. 

The  order  should  be  reversed^  with  $10  costs  and 
disbursements. 


Pbatt,  J.,  concurred. 


ATTLEBOBO  NATIONAL  BANK,  Bbspondent,  v. 

WENDELL  et  cd..  Appellants. 

SUPBEME  COUBT,  FiBST  DePABTMENT,  GeNEBAL  TeBM  ; 

Mat,  1892. 
§  1900. 

Co$U — UabUUy  of  attorney  for  vihero  action  brought  inJlctiUotu  name. 

An  attorney  who  brings  an  action  in  a  name  of  a  dissolved  and  non- 
existing  corporation  should  be  required  to  pay  the  costs  of  the 
action  notwithstanding  he  has -acted  in  good  faith,  and  has  him- 
self been  imposed  upon  by  persons  asserting  that  they  represent 
such  a  corporation. 

(Decided  May  18,  1892.) 
Vol*.  XXn.— 15. 
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Appeal  by  the  defendant  from  an  order  of  the  New 
York  county  special  term  denying  a  motion  that  the 
plaintiff's  attorney  be  required  to  disclose  what  bank,  if 
any,  is  the  real  plaintiff*,  and  where  it  is  located  and  does 
its  business,  or,  if  there  is  no  such  bank,  why  the  said 
attorney  himself  should  not  satisfy  the  judgment  for 
costs. 

The  facts  are  stated  in  the  opinion. 

O.  A.  Strong  {Martin  dh  Smith,  attorneys),  for  defend- 
ants, appellant 

John  J.  Adams,  for  respondent. 

Per  Curiam  (Van  Brunt,  P. J.,  O'Brien  and  Barreti, 
JJ.). — It  is  alleged  in  the  moying  affidavit,  upon  infor- 
mation and  belief,  and  not  denied  by  the  opposing  affi- 
davit, that  this  action  was  brought  in  the  name  of  a  bank 
which  went  out  of  existence  a  number  of  years  before 
the  suit  was  instituted.  Under  these  circumstances 
there  is  no  plaintiff  in  existence  from  whom  the  defend- 
ants can  collect  the  costs  awarded  to  them,  nor  was  there 
any  such  plaintiff  in  existence  when  the  action  was 
brought.  It  follows  that  the  attorney  who  inadvertently 
brought  the  suit,  and  thus  subjected  the  defendants  to 
the  litigation  which  has  resulted  in  this  judgment  for 
costs  against  the  plaintiff,  should  be  required  to  pay  such 
costs. 

There  is  here  no  question  but  that  the  attorney  acted 
in  perfect  good  faith  in  bringing  the  suit,  and  his  liabil- 
ity rests  upon  no  fact  which  affects  in  the  slightest 
degree  his  professional  position.  He  was  himself  prac- 
tically imposed  upon  by  others  who  profeesed  to  repre- 
sent this  non-existent  bank.  Believing  in  their  author- 
ity, and  in  the  existence  of  the  client,  he  brought  the 
suit  which  has  resulted  in  this  bill  of  costs.  His  liability 
rests  upon  the  fact  that  as  an  attorney  he  has  brought 
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the  defendants  into  court,  without  authority  from  any 
existing  principal  or  client,  and  has  subjected  them  to 
the  litigation  which  has  resulted  in  the  manner  indicated. 
As  the  defendants  have  succeeded  in  that  litigation,  it 
will  not  do  to  say  that  the  costs  awarded  against  the  non- 
existent plaintiff  shall  forever  remain  unpaid  and  unsat- 
isfied. If  the  attorney  had  required  from  an  existing 
principal  a<Jtual  authoriiy  to  bring  the  suit,  he  would 
not  have  been  in  the  position  in  which  he  now  stands. 
Having  proceeded  without  such  authority,  the  reason- 
able conclusion  is  that  he  must  satisfy  the  judgment 
which  the  defendants  have  secured  against  his  assumed 
principal 

The  order  should  therefore  be  reversed,  and  an  order 
made  requiring  the  payment  of  the  judgment  for  costs, 
together  with  the  disbursements  of  this  appeal. 


DAYTON,  Eespondent,  v.  MoELWEE  MANUFAOT- 
URING  COMPANY  (two  cases).    THE  NORTH- 
ERN NATIONAL  BANK  OF  BIG  RAPIDS, 
MICHIGAN,  AND  BAKER,  Appellants. 

SUPBEUS     GOUBT,    ElBST    DEPABTBfENT      GeNEBAL    TEBM; 

Mat,  1892. 
§682. 

^(toeAfiMnt— loAot  imjM  &0  nkown  by  junior  attaching  erediUn  moving 

to  vacate. 

A  junior  attaching  creditor  moving  to  vacate  a  prior  attachment 
levied  upon  property  of  the  debtor  muBt,  in  support  of  his  mo- 
tion, present  papers  which  affirmatively  show  that  every  step  in 
his  own  procedure  was  sufficient  to  confer  jurisdiction,  and  the 
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preaentation  by  him  of  a  copy  of  a  warrant  of  attachment  and 
of  an  affidavit  showing  what  has  been  done  thereunder  is  not 
sufficient.  The  proper  practice  is  for  the  moYing  creditor  to 
present  the  papers  upon  which  his  attachment  was  granted,  and 
prove  that  such  attachment  was  actually  levied  upon  the  prop- 
erty covered  by  the  prior  attachment. 

Tim  V.  Smith  (8  Jf.  T.  do.  Pro.  847;  affd  98  ^i  T.  87),  foUowed. 

{Decided  May  18,  1892.) 

Appeal  by  the  Northern  National  Bank  of  Big 
Rapids,  Michigan,  and  by  La  Flora  S.  Baker,  junior 
attaching  creditors,  from  an  order  of  the  New  York 
county  special  term  denying  motions  made  to  vacate  a 
prior  attachment  issued  against  and  levied  upon  the 
defendant's  property. 

The  material  facts  appear  in  the  opinion. 

Tdlmage  W.  Foster,  for  junior  attaching  creditors, 
appellants. 

Knedand,  Stewart  dh  Epstein^  for  plaintiff,  respondent. 

Per  Curiam  (Van  Brunt,  P.  J.,  O'Brien  and  Barretp, 
JJ.). — ^We  agree  with  the  special  term  that  there  is  no 
substantial  distinction  between  these  cases  and  that  of 
Tim  V.  Smith,  3  N.  T.  Civ.  Pro.  347.  In  the  latter  case 
a  copy  of  the  warrant  of  attachment  was  not  appended 
to  the  papers,  but  the  attorney  made  an  affidavit  with 
regard  to  its  existence.  Here  the  attorney  has  made  a 
similar  affidavit,  and  has  in  addition  furnished  a  copy  of 
the  warrant.  But  the  court  held,  in  the  case  cited,  that 
the  junior  attaching  creditor  was  bound,  when  he  moved 
to  vacate  the  prior  attachment,  to  show  that  his  warrant 
was  granted  upon  papers  sufficient  to  confer  jurisdiction ; 
in  other  words,  that  both  parties  should,  on  the  motion 
to  vacate,  occupy  the  same  position  with  regard  to  the 
papers  upon  which  their  warrants  were  respectively 
granted,  and  that  the  attacking  party  should  disclose 
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liis  own  position  as  well  as  that  of  his  adyersary.  This 
case  of  Tim  v.  Smith  was  affirmed  by  the  court  of 
appeals  (93  i\r.  Y.  87),  and  it  has  since  been  repeatedly 
followed.  We  think  that  the  present  motions  come 
within  the  principle  there  enunciated.  A  junior  attach- 
ing creditor,  who  seeks  to  destroy  the  lien  of  a  prior 
attachment,  because  of  jurisdictional  defects,  should 
come  into  court  upon  papers  showing  that  every  step  in 
his  own  procedure  was  sufficient  to  confer  jurisdiction. 
He  should  therefore  present  the  papers  upon  which  his 
attachment  was  granted,  and  prove  thai  such  attach- 
ment-was actually  levied  upon  the  property  covered  by 
the  prior  attachment.  It  is  only  when  these  facts, are 
made  to  appear  that  he  shows  himself  to  be  '*  a  person 
who  has  acquired  a  lien  upon  or  interest  in  the  defend- 
ant's property,"  within  the  meaning  of  section  682  of 
the  Code  of  Civil  Procedure.  What  is  there  meant  is, 
of  course,  a  valid  lien,  i.e.,  a  lien  resulting  from  the  ex- 
istence of  all  the  necessary  jurisdictional  facts.  Upon 
both  principle  and  authority,  it  is  reasonable  to  require 
the  moving  party  to  present  such  jurisdictional  facts  as 
a  prerequisite  to  his  attack  upon  the  prior  attachment. 
The  plaintiff  in  the  prior  attachment  should  not  be 
called  upon  to  look  up  the  papers  upon  which  the  junior 
attachment  was  granted,  and  to  present  them  in  opposi- 
tion to  the  motion  to  vacate,  for  the  reason  that  he 
makes  no  affirmative  attack  upon  such  junior  attach- 
ment He  merely  defends  himself  against  it,  and  he 
should,  therefore,  have  the  opportunity  of  showing  its 
inherent  weakness  upon  the  face  of  his  adversary's 
motion  papers. 

The  order  should  be  affirmed,  with  costs. 
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§§  2863,  2951-2966. 

Jtutiee'a  court — ^puestion  of  title  to  land  token  doet  nfft  deprive  of 

juriidietion — appeal. 

Where  in  an  action  in  a  justice's  court  the  title  to  land  appears  from 
the  pleadings  to  be  in  question,  but  the  defendant  fails  to  give 
the  undertaking  required  by  section  2954  of  the  Code  of  Civil 
Procedure,  the  defendant  waives  all  objections  to  the  jurisdic- 
tion of  the  justice,  and  submits  his  rights  to  that  tribunal  upon 
the  questions  in  issue  raised  by  the  pleadings. 

In  such  a  case,  where  it  does  not  appear  from  the  record  on  an 
appeal  to  the  county  court  from  the  justice's  judgment  that  a 
question  of  title  to  real  property  was  tried  before  the  justice, 
the  county  court  upon  a  new  trial  therein  should  not  dismiss 
the  complaint  merely  because  the  title  to  land  was  questioned 
on  such  new  trial. 

(Decided  AprU  18,  1892.) 

■ 

Appeal  by  plaintiff  from  a  judgment  of  the  county 
court  of  Livingston  county  dismissing  his  complaint  on  a 
new  trial  therein  upon  appeal  from  a  justice's  judgment  in 

his  favor  for  $20. 

The  opinion  states  the  facts. 

Oeorge  W.  Daggett  for  plaintiff,  appellant, 

K  C.  Olney,  for  defendant,  respondent. 

MiLOOMBEB,  J. — This   action  was '  trespass,  and  was 
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brought  in  a  justice's  court,  in  the  county  of  Livingston, 
where,  upon  a  trial  by  jury,  a  verdict  of  five  dollars  was 
rendered  for  the  plaintiff,  and  thereupon,  under  the 
statute,  treble  damages  were  awarded  by  the  court,  and 
judgment  for  that  sum  was  accordingly  entered,  together 
with  five  dollars  costs.  The  defendant  appealed  to  the 
county  court,  but  such  appeal  was  subsequently  dis- 
missed, and  nothing  arising  upon  such  appeal  appears 
to  be  material  to  any  question  existing  in  the  record 
before  us.  The  plaintiff  also  appealed  and  asked  for  a 
new  trial  in  the  county  court,  which  was  accordingly 
had.  On  l9uch  trial  in  the  county  court,  a  jury  being 
waived,  the  county  judge,  at  the  close  of  the  plaintiff's 
case,  dismissed  the  complaint  upon  the  ground,  that 
under  the  plaintiff's  own  showing  title  to  real  estate 
came  in  question,  holding,  as  we  infer,  that  as,  in  like 
circumstances,  the  justice  of  the  peace  had  not  jurisdic- 
tion, so  on  appeal  the  county  court  likewise  had  no 
jurisdiction  to  try  that  issue  under  section  2956  of  the 
Code  of  Civil  Procedure. 

By  reference  to  the  pleadings  in  the  jnstice's  court, 
it  appeai^s  that  the  complaint  of  the  plaintiff  alleged  that 
in  the  month  of  October,  1889,  the  defendant  wrongfully 
and  unlawfully  entered  upon  the  lands  of  the  plaintiff, 
and  did  then  and  there,  without  the  leave  of  the  plaintiff, 
**  who  was  in  possession  and  the  owner  of  said  premises 
aforesaid,"  maliciously  cut  down  a  large  number  of  trees, 
etc.  The  answer  was,  first,  a  general  denial ;  and,  sec- 
ondly, an  allegation  that  the  land,  upon  which  were  the 
trees  which  were  alleged  to  have  been  cut  down  and 
removed  by  the  defendant,  was  owned  by  the  defendant ; 
that  he  had  been  in  possession  of  the  same  for  upwards 
of  twenty  years. 

It  will  thus  be  seen,  that  there  was  an  allegation  of 
title  in  the  plaintiff  made  by  the  complaint,  and,  in  the 
answer,  a  general  denial  of  such  title,  and  an  affirmative 
allegation  that  such  title  belonged  to  the  defendant 
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By  section  2863  of  the  Code  of  Civil  Procedure 
(subd.  2),  a  justice  of  the  peace  cannot  take  cognizance 
of  a  civil  action  "  where  the  title  to  real  property  comes 
in  question,  as  prescribed  in  title  3d  of  this  chapter." 

By  sections  2951  and  2952,  which  is  in  title  3d  above 
referred  to,  the  defendant  may,  eithei"  with  or  without 
other  matter  of  defence,  set  forth  in  his  answer  facts 
showing  that  the  title  to  real  property  will  come  in 
question.  The  justice  must,  thereupon,  countersign  the 
answer  and  deliver  it  to  the  plaintiff.  The  defendant 
must  also  deliver  to  the  justice  a  written  undertaking, 
executed  by  one  or  more  sureties,  approved  by  the 
justice,  to  the  effect  specially  prescribed  in  the  statute. 

Under  section  2954,  if  these  two  acts  are  done,  that 
is,  a  written  answer  made  containing  such  facts  and 
undertaking  given,  the  action  before  the  justice  becomes 
discontinued. 

By  section  2955,  ''If  the  undertaking  is  not  delivered 
to  the  justice,  he  has  jurisdiction  of  the  action,  and  must 
proceed  therein ;  and  the  defendant  is  precluded,  in  his 
defence,  from  drawing  the  title  in  question." 

In  the  record  before  us,  the  defendant  failed  wholly 
to  avail  himself  of  the  provisions  of  the  statutes  by 
which  he  was  enabled,  if  he  saw  fit,  to  oust  the  justice 
of  jurisdiction  and  have  the  cause  tried  either  in  the 
supreme  court  or  the  county  court  Failing  in  that,  he 
waived  all  objections  to  the  jurisdiction  of  the  justice, 
and  submitted  his  rights  to  that  tribunal  upon  the  ques- 
tion in  issue  raised  by  the  pleadings,  even  though  facts 
were  alleged  in  the  pleadings  showing  that  title  to  real 
estate  did,  in  reality,  come  in  question. 

The  question  of  title  to  the  real  estate  upon  which 
the  growing  trees  were  was  tendered  to  the  defendant 
by  the  complaint  It  was  so  drawn  that  the  defendant 
could  set  up  his  own  title  in  the  answer,  and,  on  giving 
the  requisite  security,  oust  the  justice  of  jurisdiction ; 
but  failing  to  give  the  security,  he  was  precluded  at  the 
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trial  from  drawing  the  title  in  question.  Such  was  the 
provision  of  the  Code  of  Procedure  (Adams  t;.  Bivers, 
11  Barb.  390).  So  much  applies,  however,  only  to  the 
proceedings  before  the  justice. 

Upon  the  trial  in  the  county  court,  the  plaintifiTs 
own  testimony  showed  that  title  to  real  estate  did  come 
in  question,  and  accordingly  the  county  judge,  acting, 
apparently,  under  section  2956  of  the  Code  of  Civil 
Procedure,  dismissed  the  case  upon  the  motion  of  the 
defendant's  counsel.  Section  2956  is  as  follows:  *^If, 
however,  it  appears  upon  the  trial,  from  the  plaintiff's 
own  showing,  thaA  the  title  to  real  property  is  in  ques- 
tion, and  the  title  is  disputed  by  the  defendant,  the 
justice  must  dismiss  the  complaint,  with  costs,  and 
render  judgment  against  the  plaintiff  accordingly." 
The  learned  county  judge  assumed,  as  we  think  errone* 
ously,  that  he  was  hearing  the  same  case  that  had  been 
tried  before  the  justice  of  the  peace.  But  there  is  con- 
tained in  the  printed  record  before  us  the  return  made 
to  the  county  court  by  the  justice  of  the  peace  of  the 
proceedings  before  him,  and  from  such  record  it  does 
not  appear  that  the  title  of  real  property  was  in  ques- 
tion and  was  disputed  in  that  tribunal  at  the  trial.  The 
return,  it  is  true,  does  not  purport  to  give  all  of  the 
testimony  taken  before  the  justice,  nor  does  it  say  that 
it  does  not  contain  all  of  the  testimony.  The  only 
inference  which  we  can  draw  from  it  is  that  the  trial  did 
proceed  before  the  justice  of  the  peace  without  ihe 
question  of  title  to  real  estate  being  raised  by  the 
plaintiff  on  his  own  showing,  as  it  well  might  have  been, 
notwithstanding  the  issue  raised  by  the  pleadings.  The 
defendant  at  the  trial  might  have  relied  and  presumably 
did  rely  upon  other  defences  than  that  of  title,  for  he 
seems  not  to  have  raised  any  question,  except  by  his 
pleadings,  which  would  tend  to  oust  the  justice  of  juris- 
diction. 
,    What,  then,  the  important  question  is,  was  the  duiy 
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of  the  oonnty  court  in  a  case  like  this  appealed  from  the 
judgment  of  the  justice  for  a  new  trial?  The  county 
court  has  jurisdiction  to  try  questions  of  title  to  real 
estate,  and  could  have  tried  this  case  had  the  action 
originally  have  been  brought  in  that  court.  The  fallacy 
of  the  learned  counsel  for  the  defendant  in  making  his 
application  for  a  nonsuit  lay  in  the  assumption,  which, 
as  above  seen,  has  no  existence  in  the  statutes,  that  the 
county  court  was  obliged  to  dismiss  the  case  if  title  to 
real  estate  appeared  upon  the  trial  there  just  as  though 
it  was  acting  in  the  place  of  the  court  of  the  justice  of 
the  peace.  But  we  think  that  upon  the  return  of  the 
justice,  which  does  not  show  that  title  to  real  estate 
came  in  question  on  the  trial  before  him,  it  was  incum- 
bent upon  the  county  court  to  hear  such  evidence  as 
was  offered,  and  to  pass  upon  it  notwithstanding  any 
rights  or  privileges  which  were  secured  to  the  defend- 
ant by  the  provisions  of  the  Code  relating  to  trials  of 
cases  before  justices  of  the  peace,  but  which  appear  to 
have  been  waived  by  his  omission  to  file  an  undertaking 
(Code  Civil  Procedure,  section  2956).  Any  other  conclu- 
sion, as  it  seems  to  us,  would  enable  a  defendant,  where 
the  pleadings  showed  that  title  to  real  estate  might 
come  in  question  before  a  justice  of  the  peace,  to  reap 
all  the  benefits  of  the  provisions  of  law  for  removal  of 
cases  without  incurring  the  hazards  of  giving  the  under- 
taking. 

If  this  conclusion  is  correct,  the  judgment  appealed 
from  should  be  reversed,  and  a  new  trial  granted. 

Judgment  appealed  from  reversed,  and  a  new  trial 
4^anted  in  the  county  court,  with  costs  to  abide  the 
event 

DwiGHT,  P.J.I  and  Lewis,  J.,  concurred 
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DUFFY,  Appellant,  v.  DAWSON.    EVANS  et  dL,  Be- 

8P0NDENTS,  V.  DAWSON. 
/ 

City  Ooubt  op  New  Yobk,  General  Tebm  ;  June,  1892. 


§§  2432  et  seg.,  2441. 

Supplementary  proceedings — moneys  paid  to  sherry,  how  applied. 

Where  moneys  have  been  deposited  to  secure  a  certain  class  of  lia* 
.  bilities,  and  the  one  who  made  the  deposit  draws  an  order  direct- 
ing the  payment  of  a  part  thereof  to  a  third  person,  and  it  does 
not  appear  that  the  person  with  whom  the  money  is  deposited 
has  accepted  said  order,  the  legal  title  to  said  moneys  does  not 
thereby  pass.Ci] 

Where  there  is  a  question  of  priority  between  different  executions  in 
the  hands  of  a  sheriff,  the  order  of  priority  is  usually  deter- 
mined by  the  court  upon  motion  between  the  execution  creditors, 
and  the  court  has  ample  power  to  direct  how  the  money  shall 
be  paid,  and  where  the  court  makes  such  a  direction  the  sheriff* 
is  bound  to  apply  the  same  accordingly.!^] 

The  issuance  of  an  execution  against  the  property  does  not  create  a 
lien  on  the  money  deposited  by  the  judgment  debtor  with  a 
third  person  to  provide  for  the  payment  of  certain  possible  lia- 
bilities.[8] 

The  provisions  of  the  Coc|^  of  Civil  Procedure  relating  to  supple- 
mentary proceedings  furnishes  the  substitute  for  a  creditor's 
bill  in  equity,  and  the  service  of  an  order  for  examination  of  a 
third  person  in  said  proceedings  gives  the  judgment  creditor  the 
priority  of  a  vigilant  creditor  and  a  lien  on  the  assets  of  the 
debtor.C4, 5, «] 

Lynch  v.  Johnson  (48  K  T,  27)  followed.  N 

Where  property  is  delivered  to  a  sheriff  pursuant  to  an  order  made 
in  a  proceeding  supplementary  to  execution,  the  property  is  to 
be  treated  as  if  it  had  been  levied  upon  by  virtue  of  an  execu- 
tion issued  by  the  judgment  creditor  who  instituted  said  pro- 
ceedings.CT] 
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Where  a  judgment  creditor  instituted  proceedings  supplementary  to 
execution  for  the  examination  of  a  third  person  indebted  to  the 
judgment  debtor,  and  procured  an  order  for  the  payment  of 
said  indebtedness  to  the  sherifE,  which  the  third  person  com- 
plied with,  be  acquires  a  lien  on  the  moneys  so  paid,  and  it 
should  be  applied  upon  his  execution  notwithstanding  the 
sheriff  at  the  time  holds  an  execution  previously  issued  upon  a 
judgment  recovered  by  another  person ;  the  lien  secured  by  the 
commencement  of  proceedings  supplementary  to  ezecation  fol- 
lowed the  funds  into  the  hands  of  the  sheriff.^ 

Bevaos  «.  Prince  (1  C%  Gt.  B.  259)  followed-EQ 

(Decided  June,  1892.) 

Appeal  by  the  plaintiff  in  an  action  first  above  en- 
titled from  so  much  of  an  order  entered  March  17,  1892, 
in  the  actions  above  entitled  as  denied  a  motion  that  the 
sheriff  of  the  city  and  county  of  New  York  pay  over  to 
him  the  sum  of  $400  paid  to  the  said  sheriff  pursuant  to 
an  order  made  in  proceedings  supplementary  to  execu- 
tion. 

The  facts  appear  in  the  opinion. 

Johnson  dk  Johnson,  for  plaintiff  Duffy,  appellant. 
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A.  Edward  Woodruff,  for  plaintiffs  Evans  e^  oL,  re- 
spondents. 

McGowN,  J. — ^A  judgment  was  recovered  on  February 
2,  1892,  by  the  plaintiff  Duffy,  against  the  defendant 
Dawson,  in  the  first  above-entitled  action,  for  the  sum  of 
$540.84,  and  an  execution  upon  said  judgment  was  issued 
on  the  same  day  to  the  sheriff  of  the  city  and  county  of 
New  York.  On  February  3,  1892,  an  order  was  made  by 
Justice  McGowN,  for  the  examination  of  Henrv  C.  L 
Peetsch,  as  a  third  party,  indebted  to  the  said  judgment 
debtor,  under  section  2441  of  the  Code,  which  examina- 
tion was  made  before  said  last-mentioned  justice ;  where- 
by it  appears  that  the  said  Peetsch  had  in  his  hands  on 
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the  9th  day  of  January,  1892,  the  sum  of  $400,  belong- 
ing to  the  defendant  Dawson,  and  placed  in  his  hands 
on  December  16,  1891,  by  one  Thomas  Barry,  with  the 
consent  of  the  defendant  Dawson.  Thereafter,  and  on 
or  about  February  23,  1892,  an  order  was  made  by 
Justice  Newbuboeb,  directing  the  said  Peetsch  to  pay 
the  said  sum  of  $400,  moneys  belonging  to  the  judg- 
ment debtor  in  his  hands,  to  the  sheriff  of  the  city  and 
county  of  New  York,  to  be  applied  upon  the  execution 
of  the  plaintiff  against  the  defendant  In  pursuance  of 
said  order,  Peetsch  paid  said  sum  of  $400  to  the  sheriff. 
Evans,  the  plaintiffs  in  the  second  above-entitled  action, 
recovered  a  judgment  on  the  29th  day  of  January,  1892, 
against  said  defendant  Dawson,  for  the  sum  of  $177.62, 
and  on  the  same  day  an  execution  founded  on  said  judg- 
ment was  issued  to  the  sheriff.  On  December  31,  1891, 
the  defendant  Dawson,  by  his  order,  of  that  date,  re- 
quested said  Peetsch  to  pay  C.  W.  Evans  &  Sons,  plain- 
tiffs above  named  (in  the  second  action),  the  sum  of  $125 
out  of  the  $400  held  by  him  (said  Peetsch),  belonging  to 
defendant  Dawson.  Said  order  was  served  upon  the  said 
Peetsch,  on  or  about  the  day  of  its  date,  and  said  Peetsch 
thereafter  acknowledged  the  receipt.  There  is  no  proof 
that  Peetsch  accepted  said  order;  and  the  same  not 
having  been  accepted  by  Peetsch,  it  was  not  a  transfer 
of  the  debt  or  of  any  part  thereof.  The  right  of 
[1]  Peetsch  to  the  possession  of  the  $400  is  not  sub- 
stantially disputed ;  it  was  placed  in  his  hands  by 
the  defendant  Dawson  voluntarily. 

There  is  no  substantial  dispute  as  'to  the  facts  of  the 
indebtedness  of  Peetsch  (the  third  party)  to  Dawson,  for 
the  sum  of  $400,  and  Dawson  not  having  made  a  legal 
transfer  of  the  $400  in  the  hands  of  Peetsch,  was  the 
property  of  the  defendant  Dawson  at  the  time  Peetsch 
paid  the  $400  to  the  sheriff,  under  the  order  of  Justice 
Newbubger  made  on  February  23, 1892. 

The  $400  was,  as  appears  by  the   examination  of 
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Peetsch,  to  be  held  by  him,  and  paid  over  to  the  de- 
fendant Dawson  on  the  16th  day  of  January,  1892  ;  pro- 
vided no  liens  or  claims  should  be  claimed  against  the 
store  sold  by  Dawson  to  Barry.  It  also  appears  that 
plaintiff  Duffy  gave  notice  to  Barry,  at  the  time  of  the 
closing  of  his  purchase,  of  his  claim  for  $400,  "  and  that 
was  the  reason  the  amount  was  put  in  his  hands,"  and 
that  Dawson  refused  then  and  there  to  pay  it. 

On  March  8,  1892,  an  order  was  made  by  Justice 
Newbubgeb,  founded  upon  the  judgment-roll  herein,  the 
execution  issued  thereon,  order  for  examination  of 
Peetsch,  the  order  made  thereon  by  Justice  Newbubgeb 
on  February  23,  1892,  the  affidavit  of  plaintiff  Duffjr, 
verified  March  3,  1892,  directing  the  said  sheriff,  and 
Evans,  the  judgment  creditors  above  named,  to  show 
cause  on  March  11,  1892,  why  an  order  should  not  be 
made  directing  the  said  sherift  to  apply  the  sum  of  $400 
paid  to  him  by  said  Peetsch,  to  the  execution  issued  on 
the  judgment  of  the  plaintiff  Duffy. 

On  the  hearing  of  the  motion  an  order  was  made 
thereon  by  Justice  Newbubgeb,  denying  the  motion  as 
stated  in  said  order,  "the  court  being  of  the  opinion 
that  it  has  no  power  to  grant  such  an  order  as  sought 
for  by  the  plaintiff  Duffy,"  and  staying  all  proceedings 
on  the  part  of  the  plaintiffs  Evans  to  compel  the  sheriff 
to  pay  over  the  sum  of  $177  out  of  the  $400  now  in  his 
hands,  pending  an  appeal  to  the  general  term  of  this 
court,  and  to  the  court  of  common  pleas,  should  such  an 
appeal  be  taken.  From  this  order  plaintiff  Duffy  ap- 
peals. 

Where  there  is  a  question  of  priority  between  differ- 
ent executions  in  the  hands  of  the  sheriff,  the 
W  order  of  priority  is  usually  determined  by  the 
court  upon  motion  between  the  execution  cred- 
itors, and  the  court  has  ample  power  to  direct  how  the 
money  shall  be  paid  ;  and  where  the  court  makes  such 
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direction  the  sherifF  is  bound  to  apply  the  same  accord- 
ingly. 

It  does  not  appear  that  any  levy  was  actually  made 
by  the  sheriff  under  the  execution  issued  in  Evans  v. 
Dawson,  upon  any  property  of  the  defendant  Dawson. 

The  Code  contidns  no  provision  for  a  levy  on  equita- 
ble interests  in  the  hands  of  «  third  party,  •  probably  for 
the  reason  that  the  judgment  creditor  has  a  more  sum- 
mary and  effectual  remedy,  by  supplementary  proceed- 
ings, to  examine  the  party  owing  the  debt  to  the  debtor, 
and  by  obtaining  an  order  permitting  the  third  party 
(Peetsch)  to  pay  over  such  debt  to  the  sheriff,  to  be 
applied  on  the  execution.  The  plaintiffs  Evans  failed  to 
pursue  this  statutory  remedy  on  their  judgment,  and 
the  plaintiff  Duffy  pursued  his  remedy  under  sec- 

P]  tion  2441  of  the  Code,  and  by  force  of  his  (Duffy's) 
proceedings  the  said  sum  of  $400  reached  the 
sheriff  for  his  benefit.  The  execution  issued  on  the 
judgment  of  Evans,  etc.,  v.  Dawson,  created  no  lien  on 
this  sum  while  in  the  hands  of  Peetsch,  and  none  could 
be  created  thereon  except  under  section  2441,  which  ^as 
not  put  in  use  by  the  judgment  creditors  Evans  &  Sons 
(see  First  Nat.  Bank  of  Chicago  v.  Benitz  [General 
Term,  City  Court],  24  State  Beporter,  740).* 

Duffy,  a  vigilant  creditor,  under  the  order  for  the 
examination  of  Peetsch  (obtained  under  section  2441  of 
the  Code),  discovered  property  belonging  to  the  defend- 
ant Dawson  in  the  hands  of  Peetsch,  and  the  same  was 
paid  over,  as  hereinbefore  stated,  by  order  of  Justice 
Newbubgeb,  to  the  sheriff,  to  be  applied  upon  his  exe- 
cution, and  the  sheriff  refused  to  apply  the  same  to  the 
execution  of  DtLff7. 

The  provisions  of  the  act  entitled  **  Supplementary 
proceedings,"  furnish  a  substitute  for  the  cred- 

[4]    itor's  bill,  under  the  provisions  of  the  old  court 

of  chancery,  and  the  service  of  the  order  for  the 

examination  of  a  third  party  should  give  the  judgment 
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creditor  the  priority  of  a  vigilant  creditor,  and  a  lien 
upon  the  assets  of  the  debtor. 

In  Lynch  v  Johnson  (48  N.   Y.  27)  the  question 

decided  arose  under  the  provisions  of  sections 
[5]     292  and  294  of  the  old  Code,  which  were  similar 

in  all  respects  to  sections  2441,  2446,  and  2447  of 
the  present  Code ;  and  Eabl,  J.,  in  his  opinion  at  page 
32,  says :  **  Proceedings  under  sections  292  and  294  of 
the  Code  are  parts  of  the  same  scheme  for  the  collec- 
tion of  debts  inaugurated  by  the  Code,  These  sections 
furnish  a  simple  substitute  for  the  creditor's  bill,  as 
formerly  used  in  chancery.  The '  commencement  of  the 
creditor's  suit  in  chancery  gave  the  creditor  at  once  a 
lien  upon  the  equitable  assets  of  the  judgment  debtor. 
He  was  rewarded  as  a  vigilant  creditor,  the  commence- 
ment of  his  suit  being  regarded  as  an  actual  levy  upon 

the  equitable  assets  of  the  debtor.    Under  sections 
[«]    292  and  284,  the  service  of  the  order  takes  the 

place  of  the  commencement  of  the  suit  under  the 
old  system,  and  should  give  the  judgment  creditor  the 
priority  of  a  vigilant  creditor,  and  a  lien  upon  the  equi- 
table assets  of  his  debtor "  (see  Barnes  v.  Morgan,  3 
Hun,  703). 

Sections  2447,  2448,  and  2449  of  the  Code  provide 
that,  where  it  shall  appear  from  the  testimony  in  pro- 
ceedings supplementary  to  execution  that  property  of  the 
judgment  debtor  is  in  the  possession  or  under  the  con- 
trol of  himseU  or  some  other  person,  the  judge  may,  in 
his  discretion,  there  being  no  receiver,  make  an  order 

directing  the  judgment  debtor  or  such  other  per- 
[7]     son  to    deliver    such    property   to  the    sheriff. 

When  so  delivered,  the  property  is  to  be  treated 
as  if  it  had  been  levied  upon  by  virtue  of  an  execution 
(Estate  of  Stewart,  8  Oiv.  Pro.  R.  356). 

The  lien  of  the  plaintiff  Duffy  was  rendered  effectual 
by    the    order    of    the    justice     dated    February    23, 
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[8]     1892,  directing  the  $400  to  be  applied  by  the 

sheriff  upon  Duffy's  execution. 

In  Bevans  v.  Prince  (1  City  Ct.  B,  259),  McAdam,  J., 

passed  directly  upon  the  question  involved  herein, 

[9]     and  held  that  the  judgment  creditor,  who,  by  his 

diligence,  had  procured  and  served  the  order  for 

the  examination  of  the  third  party,  had  a  lien  upon  the 

property  disclosed,  and  that  such  lien  followed  the  funds 

into  the  hands  of  the  sheriff  (see  Pach  v,  Gilbert,  18 

N.  Y.  Civ.  Pro.  262). 

That  portion  of  the  order  appealed  from  that  denied 
plaintiff's  motion  must  be  reversed,  with  costs,  and  the 
motion  made  by  plaintiff  Duffy  on  the  order  to  show 
cause  granted  March  8th,  1892,  should  be  granted,  with 
costs.  } 


McCabtht,  J.,  concurred. 


In  re  Petition   of   MATTESON  for  Leave  to  issue 

Execution   to    sell   Certain    Property   op 

IRA  L.  GATES,  Deceased,  to  satisfy 

Judgment  against  him. 

Surrogate's  Court,  Chautauqua  Coitnty  ;  March,  1892. 

§  1380. 

Execution  agcnnst  estate  of  decedent — when  leaw  to  iuue  granted. 

Where  a  judgment  was  recovered  in  a  justice's  court  igainst  one  G. 

in  January,  1878,  and  docketed  in  the  county  clerk's  ofSce  in 

July  of  the  same  year,  and  in  December,  1884,  the  judgment 

debtor  died,  leaving  personal  property  which  was  not  sufficient 

Vol.  XXn.— 16. 
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to  pay  said  judgment,  and  letters  of  administration  were  iasued 
in  September,  1888,  and  the  administrator  accounted  and  was 
discharged  in  January,  1890, — Held,  that  an  application  for 
lea^e  to  issue  execution  upon  the  judgment  to  satisfy  the  same 
made  ill  March,  1892,  a  few  days  later  than  three  years  and  six 
months  after  the  granting  of  letters  of  administration,  should  be 
granted;  that  the  lien  of  the  judgement  upon  the  real  prop- 
erty is  extended  under  §  1880  of  the  Code  of  CiTil  Procedure, 
for  the  period  of  three  years  and  six  months  after  the  issuance 
of  letters  of  administration  upon  the  estate  of  its  deceased 
owner. 

Piatt  V.  Piatt  (16  8t,  Sep.  217)  distinguished. 

(Decided  March  9,  1892.) 

Application  by  James  Matteson  for  leave  to  issue 
execution  upon  a  judgment  recovered  by  him  against 
Ira  L.  Gates,  now  deceased,  to  sell  certain  lands  belong- 
ing to  said  decedent  to  pay  the  same. 

The  facts  appear  in  the  opinion. 

George  H.  Frosty  for  judgment  creditor  and  motion. 

M.  M.  AUen  and  J,  Q.  Becord,  for  Hiram  Putnam, 
mortgagee,  opposed. 

Shebman,  S. — Judgment  for  $18454  was  duly  recov- 
ered June  25,  1878,  in  favor  of  James  Matteson  against 
the  decedent,  Ira  L.  Gates,  before  a  justice  of  the  peace 
of  Chautauqua  county,  of  which  a  transcript  was  duly 
made  by  such  justice  and  filed,  and  judgment  duly 
entered  and  docketed  thereon  for  $185.29  in  the  clerk's 
office  of  said  county  on  July  3d  of  same  year.  No  part 
of  the  judgment  has  been  paid,  or  execution  issued  to 
collect  it,  and  same  thereupon  became  a  lien  on  the 
lands  of  the  decedent  described  in  the  petition  herein. 
Soon  thereafter  the  said  Ira  L.  Gates  gave  a  mortgage 
for  $1000  on  same  lands,  which  was  duly  recorded,  to 
said  Hiram  Putnam,  which  remains  unpaid.     The  dece- 
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dent,  on  December  13,  1884,  being  six  years  and  five 
months  after  the  judgment  was  docketed,  died  intestate, 
leaving  no  personal  property  to  pay  the  judgment  or 
other  debts  owing  by  him  at  his  decease.  An  admin- 
istrator was  duly  appointed  of  his  estate  on  September 
13,  1888,  who  settled  the  estate  as  such,  and  was  duly 
discharged  January  4,  1890 ;  the  order  granting  leave 
herein  to  issue  execution  being  made  March  9,  1892, 
and  execution  issued  to  sell  said  lands  only  a  few  days 
less  than  three  years  and  six  months  after  granting 
the  letters  of  administration. 

It  was  claimed  by  the  learned  counsel  for  the  mort- 
gagee on  the  trial  herein,  and  denied  by  the  petitioner, 
that  the  judgment  was  outlawed.  The  petitioner  claimed 
that  the  lien  of  judgment  would  not  expire  until  March 
13, 1892,  being  three  years  and  six  months  after  letters 
of  administration  were  granted.  The  mortgagee  claimed 
that  such  lien  expired  June  13,  1888,  being  three  years 
and  six  months  from  death  of  intestate,  on  December  13, 
1884.  The  important  question  in  this  case  arises  on 
construction  to  be  given  to  the  meaning  of  the  word 
''  thereafter "  in  the  third  sentence  of  section  1380  of 
the  Code, — whether,  in  the  connection  used,  it  means 
three  years  and  six  months  after  letters  of  administra- 
tion were  issued,  or  same  length  of  time  after  death  of 
decedent.  If  the  latter,  the  lien  had  already  expired  y 
if  the  former,  it  has  not. 

Such  section  reads  as  follows :  "  Section  1380.  After 
the  expiration  of  one  year  from  the  death  of  a  party 
against  whom  a  final  judgment  for  a  sum  of  money,  or 
directing  the  payment  of  a  sum  of  money,  is  rendered, 
the  judgment  may  be  enforced  by  execution  against  any 
property  upon  which  it  is  a  lien,  with  like  effect  as  if  the 
judgment  debtor  was  still  living.  But  such  an  execution 
shall  not  be  issued  unless  an  order  granting  leave  to 
issue  it  is  procured  from  the  court  from  which  the  exe- 
cution is  to  be  issued,  and  a  decree  to  the  same  effect  is 
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procured  from  a  surrogate's  court  of  this  state  which 
has  duly  granted  letters  testamentary,  or  letters  of  ad- 
ministration, upon  the  estate  of  the  deceased  judgment 
debtor.  Where  the  lien  of  the  judgment  was  created  as 
prescribed  in  section  1261  of  this  act,  neither  the  order 
nor  the  decree  can  be  made  until  the  expiration  of  three 
years  after  letters  testamentary  or  letters  of  administra- 
tion have  been  duly  granted  upon  the  estate  of  the 
decedent ;  and  for  that  purpose  such  a  lien,  existing  at 
the  decedent's  death,  continues  for  three  years  and  six 
months  thereafter,  notwithstanding  the  previous  expira- 
tion of  ten  years  from  the  filing  of  the  judgment-roll. 
But  where  the  decedent  died  intestate,  and  letters  of 
administration  upon  his  estate  have  not  been  granted 
within  three  years  after  his  death,  by  the  surrogate's 
court  of  the  county  in  which  the  decedent  resided  at  the 
time  of  his  death,  or  if  the  decedent  resided  out  of  th 
state  at  the  time  of  his  death,  and  letters  testamentar}- 
or  letters  of  administration  have  not  been  granted 
within  the  same  time  by  the  surrogate's  court  of  the 
county  in  which  the  property  on  which  the  judgment  is 
a  lien  is  situated,  such  court  may  grant  the  decree, 
where  it  appears  that  the  decedent  did  not  leave  any 
personal  property  within  the  state  upon  which  to  ad- 
minister. In  such  case  the  lien  of  the  judgment  exist- 
ing at  the  decedent's  death  continues  for  three  years 
und  six  months  as  aforesaid.  But  this  section  shall  not 
apply  to  real  estate  which  shall  have  been  conveyed,  or 
hereafter  may  be  conveyed,  by  the  deceased  judgment 
debtor  during  his  lifetime,  if  such  conveyance  was  made 
in  fraud  of  his  creditors,  or  any  of  them,  and  any  judg- 
ment creditor  of  said  deceased,  against  whose  judgment 
said  conveyance  sh^ll  have  been,  or  may  hereafter  be, 
declared  fraudulent  by  the  judgment  and  decree  of 
any  court  of  competent  jurisdiction,  may  enforce  his 
said  judgment  against  such  real  property,  with  like  effect 
as  if  the  judgment  debtor  was  living,  and  it  shall  not  be 
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necessary  to  obtain  the  leave  of  any  court  or  officer  to 
issue  such  execution,  and  the  same  may  be  issued  at 
any  time  to  the  sheriiBf  of  the  county  where  such  prop- 
erty is  or  may  be  situated.  The  person  issuing  such 
execution,  however,  shall  annex  thereto  a  description  of 
the  real  estate  against  which  the  same  is  sought  to  be 
enforced,  as  aforesaid,  and  shall  indorse  on  said  execu- 
tion the  words,  *  issued  under  section  thirteen  hundred 
and  eighty  of  the  Code  of  Civil  Procedure,'  whereupon 
said  sheriff  shall  enforce  said  execution  as  therein  di- 
rected, against  the  property  so  described,  and  not  against 
any  other  property,  either  real  or  personal,  and  all  pro- 
visions of  law  relating  to  the  sale  and  conveyance  of  real 
estate  on  execution,  and  the  redemption  thereof,  shall 
apply  thereto." 

By  the  first  part  of  the  third  sentence  of  above  sec- 
tion the  order  of  the  county  court  or  decree  of  surrogate 
cannot  be  made  nor  execution  issued  until  the  expiration 
of  three  years  after  letters  testamentary  or  of  adminis- 
tration have  been  granted  ;  and  immediately  following, 
in  the  same  sentence,  are  these  words  :  ^'  And  for  that 
purpose  such  a  lien  existing  at  the  decedent's  death  con- 
tinues for  three  years  and  six  months  thereafter,  not- 
withstanding  the  previous  expiration  of  ten  years  from 
thfe  filing  of  the  judgment  roll."  These  provisions  were 
undoubtedly  made  to  enable  the  administrator  or  execu- 
tor to  make  an  inventory  of  the  personal  property,  and 
ascertain  whether  the  judgment,  or  any  part  thereof, 
could  be  paid  or  satisfied  from  the  personal  property. 
And  it  is  quite  clear  that  the  words,  "  existing  at  the 
decedent's  death,"  are  here  used  only  as  qualifying 
words  as  to  the  time  such  lien  must  commence,  and  not 
otherwise  in  any  way  affecting  the  limitation  of  the  time 
from  three  years  and  six  months  irom  granting  of  letters. 

This  Tiew  is  confirmed  by  the  remaining  sentences  of 
.iaid  section  1380,  providing  for  cases  in  which,  under 
the  circumstances  therein  named,  leave  to  issue  execu- 
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tion  may  be  granted^  where  letters  have  been  issued, 
and  limiting  the  last  sentence  of  such  section  as  follows : 
"  In  such  case  the  lien  of  the  judgment  existing  at  the 
decedent's  death  continues  for  three  years  and  six 
months,"  as  aforesaid.  There  is  no  time  limited  by  the 
Code  or  practice  in  which  letters  of  administration  may 
be  issued  after  the  decedent's  death.  If  not  issued  in 
three  years  after  such  death,  they  may  be  issued  there- 
after upon  the  petition  of  any  creditor,  next  of  kin,  or 
other  person  interested  in  the  estate  contingently  or 
ortherwise.  Bearing  in  mind  that  no  order  for  leave  to 
issue  execution  can  be  made  under  section  1380  in  less 
than  three  years  after  letters  testamentary  or  of  admin- 
istration have  been  granted,  and  such  leave  is  obtained 
by  section  1381  of  Code,  which  expressly  provides  that 
notice  of  application  for  leave  to  issue  execution  "  must 
be  given  to  the  executor  or  administi?ator,'*  suppose  the 
next  of  kin  or  creditors  neglect  to  obtain  such  letters,  as 
in  this  case,  until  about  the  time  or  after  the  three  years 
and  six  months  have  expired  from  the  death  of  decedent, 
instead  of  same  time  after  letters  have  issued,  the  latter 
time  dating  from  issuing  of  letters  is  wisely  provided  for 
in  the  construction  of  the  word  "  thereafter,"  as  claimed 
by  the  petitioner,  so  as  to  give  reasonable  time  to  exam- 
ine the  condition  of  the  personal  estate,  and  make  an  in- 
ventory absolutely  necessary  to  ascertain  the  value  of 
the  personal  property  that  may  be  applied  in  payment 
of  the  judgment,  or  some  part  thereof,  whereas  in  the 
former  case  no  such  remedy  would  exist. 

If  the  meaning  of  the  word  "  thereafter  "  is  as  claimed 
by  the  mortgagee  as  used  in  section  1380,  why  should 
the  words  "  as  aforesaid  "  have  been  used  at  the  close  of 
the  last  sentence  of  said  section  in  place  of  the  word 
"  thereafter,*'  so  the  sentence  would  read :  "  In  such  case 
the  lien  of  the  judgment  existing  at  the  decedent's 
death  continued  three  years  and  six  months  thereafter," 
instead  of  "  as  aforesaid,"  and  thereby  giving  such  sen- 
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tence  a  meaning  as  claimed  by  the  mortgagee.  The 
question  is  new,  and  I  have  been  unable  to  find  any 
authority  bearing  upon  it,  except  the  decision  of  Ihe 
learned  county  judge  of  Chautauqua  county,  granting  an 
order  a  few  days  since  in  this  case  upon  the  same  facts 
as  herein,  for  leave  to  issue  an  execution  to  collect  the 
judgment  in  question  by  sale  of  said  land. 

I  do  not  think  that  the  case  of  Piatt  v.  Piatt,  15  N.  F. 
St.  Bep,  217,  cited  by  the  counsel  for  the  mortgagee,  is 
in  point,  as  the  precise  question  here  involved  was  not 
in  it 

The  following  authorities  were  cited  by  counsel  as 
bearing  upon  the  questions  raised  :  Townsend  v.  Tol- 
hurst,  10  N.  Y,  Supp,  378,  and  cases  therein  cited  ;  Code, 
§§  1251,  1377,  1379,  1381,  3017 ;  In  re  Holmes,  13  N.  T. 
Supp.  100 ;  Waltermire  v.  Westover,  14  N.  Y.  16. 

I  direct  decree  for  leave  to  issue  execution  to  sell  the 
land,  as  prayed  for  in  the  petition. 


PATTEN,  Kespondent,  v.  UNITED  LIFE  AND  AC- 
CEDENT  INSURANCE  CO.,  Appellaot. 

CoxjBT  OP  Appeals;  June,  1892. 

§834 

Privileged  eommunieation — tohat   eommunvcaUan  to  phyrieian  i$  not 

privileged. 

A  physician  who  has  attended  a  decedent  may  properly  testify  to  the 
number  of  times,  dates,  and  hours  when  he  professionally  at- 
tended the  decedent,  and  as  to  whether  or  not  the  decedent  was 
then  sick.     8uch  testimony  is  not  testimony  which  he  has  ac- 
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quired  while  attending  decedent  as  a  patient  in  a  professional 
capacity. 

Where  answers  to  interrogatories  contained  in  a  deposition  taken 
under  a  commissiou  were  excluded  on  the  ground  that  the  ques- 
tions  related  to  ioformation  obtained  by  the  witness  w^le  he 
was  attending  a  decedent  as  such  decedent^s  physician,  need 
not  be  inserted  in  a  case  to  entitle  the  party  proposing  to  read 
such  deposition  to  a  review  of  the  exceptions  taken  to  the  ex- 
clusion of  such  testimony. 

In  an  action  upon  a  policy  of  life  insurance  where  the  defence  is 
that  the  decedent  having  failed  to  pay  an  assessment  had  in  or- 
der to  secure  bis  reinstatement  falsely  certified  that  he  was  in 
good  health,  the  defendant  may  show  that  the  decedent  was  not 
in  good  health  at  the  time  he  signed  the  certificate,  and  the  tes- 
timony of  a  physician  to  the  effect  that  he  was  professionally 
attending  the  decedent  at  that  time,  and  that  the  decedent  was 
then  sick,  is  material  and  competent. 

In  such  a  case  the  fact  that  a  daughter  of  the  decedent  examined  as 
a  witness  by  the  defendant  insurance  company,  testified  that  at 
and  prior  to  the  date  of  the  certificate  her  father  was  in  good  | 

health,  does  not  bind  the  defendant,  she  being  a  hostile  witness, 
largely  interested  in  the  success  of  the  plaintiff,  who  was  her 
mother.  I 

{Decided  June  7,  1892.) 

Appeal  by  the  defendant  from  a  judgment  of  the 
general  term  of  the  supreme  court  in  the  first  depart- 
ment affirming  a  judgment  entered  in  favor  of  the  plain- 
tiff upon  a  verdict  directed  for  her. 

The  facts  are  stated  in  the  opinion. 

Harry  Wilbur,  for  defendant,  appellant 

J.  A,  Shovdj/y  for  plaintiff,  respondent 

Eabl,  O.J. — This  action  was  brought  on  a  policy  of 
insurance  upon  the  life  of  James  Patten.  The  defend- 
ant is  an  assessment  insurance  company,  and  the  policy 
by  its  terms  was  made  payable  to  the  plaintiff.     It  was 
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provided  in  the  policy  that  a  failure  to  comply  with  the 
rules  of  the  association  as  to  the  payment  of  assessments 
should  render  the  policy  void.  Patten  had  failed  to  pay 
an  assessment  as  required  by  the  rules  of  the  associa- 
tion, and  for  such  failure  his  policy  had  lapsed  and  be- 
come void  prior  to  the  19th  day  of  April,  1888.  On  that 
day,  for  the  purpose  of  being  reinstated  as  a  member  of 
the  association,  he  executed  a  certificate  certifying  that 
he  was  in  good  health,  and  that  certificate  was  sent  to 
and  reached  the  defendant  on  the  23d  day  of  April,  1888. 
Patten  died  on  the  16th  day  of  May  thereafter;  and 
the  sole  defence  to  this  action,  which  is  now  relied  upon, 
is  that  the  certificate  as  to  his  health  on  the  19th  day  of 
April  was  untrue.  To  defeat  the  action,  it  was  incum- 
bent upon  the  defendant  to  show  that,  at  the  date  of  the 
certificate.  Patten  was  not  in  good  health. 

Prior  to  the  trial  the  evidence  of  Dr.  Perrin,  of  Wash- 
ington, D.  0.,  was  taken,  at  the  instance  of  the  defend- 
ant, under  a  commission  issued  for  that  purpose ;  and 
upon  the  trial  it  attempted  to  read  in  evidence  the  doc- 
tor's examination  taken  under  the  commission.  The 
court,  upon  the  plaintiff's  objection,  refused  to  permit 
the  answers  to  certain  of  the  interrogatories  to  be  read 
in  evidence,  and  such  refusals  are  now  the  defendant's 
chief  cause  of  complaint.  In  answer  to  the  1st,  2d,  3d, 
ibd  4th  interrogatories.  Dr.  Perrin  stated  that  he  was  a 
physician,  and  that  his  place  of  residence  was  in  Wash- 
ington ;  that  he  knew  Patten,  and  that  his  acquaintance 
with  him  continued  until  his  death,  on  May  16,  1888. 
The  interrogatories  overruled  by  the  court,  and  the  ob- 
jections made  to  them,  are  as  follow :  "  Did  you  attend 
Jarvis  Patten  professionally  in  his  last  illness  ?  "  "  Did 
you  continue  in  attendance  upon  Jarvis  Patten  until  his 
death  ?  "  "  When  were  you  first  applied  to  in  reference 
to  the  last  illness  of  Jarvis  Patten?  Please  give  the 
exact  date  and  time, — whether  day  or  night."  "  Where 
did  you  first  see  Jarvis  Patten  concerning  his  last  ill- 
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nessy — at  your  office  or  at  his  residence,  or  elsewhere  ?'* 
These  interrogatories  were  objected  to  by  plaintiff's 
counsel  as  calling  for  a  conclusion,  and  as  incompetent 
and  irrelevani  The  following  interrogatories  were  ob- 
jected to  generally,  no  ground  being  stated :  "  How 
many  times  did  yon  attend  him  professionally  interme- 
diate the  occasion  you  first  saw  him  in  relation  to  his 
health,  as  you  have  testified,  and  the  death  of  Jarvis 
Patten  ?  Please  give  the  dates  and  hours  of  your  at- 
tendance, as  far  as  you  are  able.''  "How  many  of  these 
attendances  were  at  your  office,  and  how  many  at  the 
house  of  Jarvis  Patten  ?  "  ''  Please  give  the  dates  of 
such  attendances  at  your  office."  *' Please  give  the 
date  of  such  attendances  at  the  house  of  Jarvis  Patten." 
These  interrogatories  do  not  appear  to  have  been  ob- 
jected to  under  section  834  of  the  Code,  and  it  was  not 
objected  that  the  doctor  was  not  competent  to  answer 
the  questions.  The  defendant  certainly  had  the  right 
to  show,  if  it  could,  by  some  witness,  that  Patten  was 
not  in  good  health  at  the  time  he  signed  the  certificate ; 
and,  if  it  could  have  shown  by  any  witness  that  at  or 
about  that  time  he  was  in  charge  of  a  physician,  it  would 
have  gone  a  great  way  to  show  the  untruthfulness  of  the 
certificate,  and  to  establish  its  defence.  Patten  died  in 
less  than  a  month  after  executing  the  certificate  certify- 
ing  that  he  was  in  good  health,  and  his  health  during 
the  whole  of  that  time  was  a  pertinent  matter  of  inquiry 
and  investigation,  and  the  defendant  had  the  right  to 
show  its  condition  by  the  doctor,  unless  his  evidence 
was  objected  to  and  excluded  under  section  834  of  the 
Code. 

But  if  we  assume  that  the  trial  judge,  in  excluding 
the  evidence,  had  in  mind  section  834,  and  intended  to 
exclude  it  on  account  of  the  prohibition  therein  con- 
tained, the  rulings  were  nevertheless  erroneous.  At  the 
time  the  rulings  were  made  it  did  not  appear  that  the 
information  sought  to  be  obtained  from  the  doctor  was 


VOL.  XXII.  251 


Patten  «.  United  life  and  Accident  Insurance  Co. 

acquired  by  him  while  attending  Patten  as  a  patient,  or 
that  the  information  sought  to  be  obtained  from  him 
was  necessary  in  order  to  enable  him  to  act  in  his 
professional  capacity.  There  is  nothing  in  section 
834  which  prohibited  the  defendant  from  shoT^ing 
that  Patten  was  the  patient  of  the  doctor,  that  he  at- 
tended him  as  a  patient,  and  that  he  was  sick.  Nor 
is  there  anything  in  that  section  which  prohibited  the 
doctor  from  testifying  whether  he  was  called  upon  to 
attend  Patten  professionally  before  or  after  the  date 
of  the  certificate,  or  to  tell  how  many  times  he  attended 
him,  whether  daily  or  hourly,  from  the  19th  day  of 
April  to  the  16th  day  of  May.  If  the  defendant  had 
been  permitted  to  read  the  answers  to  these  pertinent 
interrogatories,  it  is  possible  that  it  could  have  proved 
facts  enough  for  submission  to  the  jury  as  to  the  bad 
health  of  Patten  at  the  time  he  made  the  certificate. 

It  is  no  answer  to  the  defendant's  claim  of  error  in 
these  rulings  that  it  does  not  appear  what  the  answers 
to  the  interrogatories  were.  It  was  not  bound  to  insert 
in  the  record  answers  which  it  was  not  permitted  to 
read  ;  and,  the  interrogatories  being  competent,  we  can- 
not  assume  that  material  and  relevant  answers  were  not 
given  by  the  witness  in  response  to  them.  We  are 
bound  to  assume  that  the  excluded  answers  were  harm- 
ful to  the  plainti£f,  as  her  counsel  would  not  otherwise 
have  objected  to  them. 

After  the  trial  judge  had  refused  to  allow  the  de- 
fendant's counsel  to  read  the  answers  to  the  interroga- 
tories specified,  plaintiff's  counsel  read  the  first  cross- 
interrogatory  and  the  answer  thereto,  as  follows :  "  State 
whether  or  not  you  are  a  person  duly  authorized  to 
practise  physic  or  surgery."  And  the  witness  answered : 
'*  I  am  duly  authorized  to  practise  physic  and  surgery." 
And  he  read  the  second  cross-interrogatory  and  the  an- 
swer thereto,  as  follows :  "  If  you  shall  have  stated  in 
answer  to  the  fifth  direct  interrogatory  the  cause  of 
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death  of  Jarvis  Patten,  state  now  further  whether  you 
did  not  acquire  such  information  in  attending  said  Pat- 
ten as  a  patient  in  a  professional  capacity,  and  whether 
such  information  was  not  necessary  to  enable  you  to 
act^in  that  capacity."  And  the  witness  answered:  "I 
did  acquire  such  information  in  attending  said  Jaryis 
Patten  in  a  professional  capacity,  and  such  information 
was  necessary  to  enable  me  to  act  in  such  capacity." 
Defendant's  counsel  had  not  read  the  fifth  direct  inter- 
rogatory, nor  the  anjfwer  thereto,  and  had  giyen  no  evi- 
dence by  the  doctor  as  to  the  cause  of  Patten's  death, 
and  therefore  the  second  cross-interrogatory  and  the 
answer  thereto  were  wholly  immaterial  There  was  no 
necessity  whatever  for  the  plaintiff  to  show  that  the 
doctor  acquired  his  information  as  to  the  cause  of  Pat- 
ten's death  while  attending  him  in  a  professional  capac- 
ity, and  that  such  information  was  necessary  to  enable 
him  to  act  in  such  capacity,  as  he  had  not  previously 
given  any  evidence  as  to  the  cause  of  Patten's  death  so 
far  as  this  record  discloses.  If  we  should  assume  that 
the  doctor  obtained  information  of  the  nature  of  Patten's 
sickness  while  attending  him  professionally,  and  that 
such  information  was  necessary  to  enable  him  to  act  in 
his  professional  capacity,  such  assumption  would  not 
justify  the  exclusion  of  the  evidence  called  for  by  the 
direct  interrogatories  above  specified,  because  none  of 
them  called  for  the  nature  of  the  disease  with  which  he 
was  afflicted. 

After  the  exclusion  of  the  defendant's  interrogatories 
put  to  the  doctor,  it  called  as  a  witness  a  daughter  of 
the  plaintiff,  and  attempted  to  show  by  her  when  the 
illness  of  her  father  commenced,  and  that  it  existed  at 
the  time  the  certificate  was  made.  It  also  attempted  to 
show  by  her  when  the  physician  was  first  called  to  at- 
tend her  father,  and  it  was  unable  to  show  by  her  that 
her  father's  illness  commenced  prior  to  the  date  of  the 
certificate,  or  that  the  doctor  had  attended  him  prior  to 
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the  5th  day  of  May.  But  the  defendant  was  not  bound 
by  her  evidence.  We  may  assume  that  she  was  a  hostile 
witness,  largely  interested  in  the  success  of  this  action 
brought  by  her  mother.  We  may  also  assttme  that  the 
defendant  was  forced  to  call  her  because  of  the  exclu- 
sion of  the  evidence  taken  under  the  commission,  and 
hence  that  the  exclusion  of  that  evidence  was  damaging 
to  it.  Bules  ore vidence  play  an  important  part  in  the 
administration  of  justice.  They  should  be  reasonably 
and  consistently  enforced  so  as  to  give  certainty  to  the 
law  which  protects  the  rights  of  parties.  We  cannot, 
without  doing  injustice  to  the  defendant,  ignore  its  ex- 
ceptions now  brought  to  our  attention,  and  for  the  errors 
which  they  point  out  the  judgment  should  be  reversed, 
and  a  new  trial  granted,  costs  to  abide  the  event. 


All  concurred. 


POWEES,  AS  Administratrix,  etc..  Respondent,  v. 
SAVIN  AND  another,  impleaded,  etc..  Appellants. 

Supreme  Court,  First  Department,  General  Term  ; 

June,  1892. 

§  1204. 

WhtU  daimi  may  he  litigated  between  defendante — eoideriee — booki 

token  not  competent. 

Under  section  1204  of  the  Code  of  Civil  Procedure  providing  that 
jadgment  may  be  given  for  or  against  one  or  more  defendants, 
and  that  it  may  determine  the  legitimate  rights  of  the  parties 
on  the  same  side  as  between  themselves,  and  may  grant  to  a  de^ 
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fendaat  any  affirmative  relief  to  whicli  he  may  be  entitled,  a  de- 
fendant cannot  tender  an  independent  issue  between  himself 
and  a  co-defendant  which  is  not  raised  by  the  com  plain  ti^O,  ii] 
That  secticyi  of  the  Code  of  Civil  Procedure  was  not  intended  to 
permit  one  defendant  to  litigate  a  separate  and  distinct  claim 
which  he  might  have  against  another  co-defendant  with  respect 
to  a  matter  with  which  the  plaintiff  had  no  concern  and  with 
reference  to  which  no  allegation  is  contained  in  bis  com- 
plaint. ["I 

In  an  action  brought  by  the  owner  of  certain  stock  wrongfully 
pledged  by  one  who  had  the  custody  and  possession  thereof 
to  recover  the  surplus  remaining  after  the  sale  of  said  stock  to 
satisfy  the  loan,  a  defendant  to  whom  the  pledgor  has  made  an 
assignment  for  the  benefit  of  his  creditors  cannot  litigate  with 
the  pledgee  a  claim  made  by  him  to  the  surplus  arising  on  the 
sale  of  other  stock  pledged  by  his  assignor  to  secure  another  loan 
made  by  the  pledgee  to  him  which  is  entirely  independent  and 
in  no  way  connected  with  the  demand  of  the  plaintiff.  [^  t%  18] 

Where  stock  has  been  pledged  by  a  broker  without  the  consent  of 
its  owner  to  secure  a  loan,  the  pledgee  cannot  hold  the  stock,  or 
apply  a  surplus  realized  upon  the  sale  thereof  made  to  repay  the 
loan,  on  account  of  any  other  indebtedness  due  to  him  from  the 
broker  as  against  the  owner  of  the  stock.  [i«  ^ 

Where,  in  an  action  by  an  alleged  owner  of  certain  stock  deposited 
by  him  with  a  broker  who  without  authority  had  pledged  it  to 
secure  a  loan,  brought  to  recover  the  surplus  arising  on  the  sale 
of  the  stock  by  the  pledgee  to  repay  the  loan,  the  plaintiff  en- 
deavored to  prove  title  to  the  stock  by  an  entry  in  the  books  of 
the  broker  showing  the  transaction  with  the  pledgee  and  the  in- 
itials '*  H.  L.  P.,"  which  it  was  testified  were  intended  to  indi- 
cate that  the  stock  belonged  to  the  plaintiff,  and  the  book- 
keeper who  made  the  entry  testified  that  he  did  not  know  from 
what  he  made  such  entry,  but  that  it  was  either  from  certain 
slips  or  from  somebody  who  called  them  off  to  him,  and  the 
person  who  called  them  off  was  not  produced,  and  it  appeared 
that  at  the  time  the  loan  was  made  a  memorandum  thereof  was 
made  by  the  broker  on  certain  slips  which  were  placed  in  an  en- 
velope and  a  like  memorandum  was  made  on  what  was  known 
as  a  **  loan  envelope,"  and  it  did  not  appear  what  had  become  of 
said  slips,  or  that  they  were  lost,  although  there  was  evidence 
that  a  search  had  been  made  for  them  and  they  could  not  be 
found,  and  the  envelope  on  which  the  memorandum  smiliar  to 
that  on  the  slips  was  made  did  not  contain  the  letters  H.  L.  P. 
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which  appeared  on  the  entry  in  the  book, — Hdd,  that  the  books 

were  not  propperly  admitted  in  eyidence.I^^]    (O^Bbibn,  J.,  dis- 
senting.) [i*-i8i 

Mayor  «.  Second  Ave.  R.  R.  Co.  (102  N,  F.  673)  distinguished  in  pre- 
Tailing  opinion,!^  and  followed  in  dissenting  opinion. [10-18] 

Entries  made  in  books  of  a  firm  by  or  at  the  instance  of  their  assigpaee 
after  they  had  made  an  assignment  for  the  benefit  of  creditors  do 
not  bind  them,  and  cannot  be  admitted  in  eyidence  as  admissions 
made  by  them  against  their  interest  ;[(^  said  entries  were  not 
made  in  the  ordinary  course  of  business,  but  by  the  assignee  for 
the  purpose  of  ascertaining  the  condition  of  the  estate,  [7]  and  it 
is  no  part  of  the  assignee's  duty  to  confess  Judgment  or  to  make 
admissions  with  reference  to  the  liability  of  his  a8sigDor8.[Q 
(O'BRnBH,  J.,  dissenting.)[i»^] 

Adams  V.  Bowerman  (109  N.  T,  28)  distinguished  in  prevailing 
opinion, [0]  and  followed  in  dissenting  opinion.  [W] 

(Decided  June,  1892.) 

Appeal  bj  the  defendant  from  a  judgment  entered 
upon  a  trial  before  a  referee. 

The  facts  are  stated  in  the  opinion. 

Thaddeua  D.  Kenneaon  and  John  Nottnan  for  def endant^ 
appellant. 

L.  C.  Wahner  for  plaintiffs,  respondent 

Van  Bbunt,  P.J. — ^This  action  was  brought  by  the 
plaintiff  claiming  the  ownership  by  her  testator  of  300 
shares  of  Chicago,  Milwaukee  &  St.  Paul  stocky  which 
had  been  pledged,  with  other  securities,  by  the  firm  of 
O.  M.  Bogart  &  Co.,  without  right  or  authority,  with  the 
firm  of  Savin  &  Yanderhoof,  as  collateral  for  a  loan  of 
$50,000,  which  securities  were  subsequently  sold,  and 
judgment  is  demanded  for  the  surplus  realized  upon  such 
sale  oyer  the  amount  of  said  loan. 

Mr.  Justice  O'Brien,  in  his  opinion  (tn/ra),  states  the 
questions  presented  by  the  pleadings  to  be  : 

First.  Had  Hollis  L.  Powers,  the  plaintiff's  testator, 
title  to  the  stock  ? 
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Second.  Did  Bogart  &  Co.,  without  his  consent  or 
authority  or  right,  pledge  such  stock  ? 

Third.  Can  the  firm  of  Sayin  &  Yanderhoof  ho:d  the 
stock,  or  apply  the  surplus  realized  upon  the  sale  thereof, 
upon  account  of  any  other  indebtedness  due  them  from 
Bogart  &  Co.,  as  against  the  plaintiff? 

Fourth.  Is  the  defendant  Wheeler,  upon  the  facts 
proven,  entitled  to  judgment  for  the  surplus  realized 
upon  the  sale  of  other  securities  pledged  for  a  second  or 
other  loan  made  by  the  firm  of  Bogart  &  Co.  ? 

We  concur  in  the  conclusion  arrived  at  by  Mr.  Jus- 
tice O'Brien  as  to  the  third  and  fourth  of  these  ques- 
tions. In  view  of  the  conclusion  reached  by  us 
[1]  as  to  the  first  it  is  entirely  unnecessary  to  decide 
the  second.  And  we  cannot  concur  in  the  conclu- 
sion arrived  at  by  him  as  to  the  first. 

It  appears  from  the  evidence  that,  almost  immedi- 
ately after  the  pledge  of  the  stock  in  question,  Bogart 
&  Co.  made  a  general  assignment  for  the  benefit  of  cred- 
itors to  the  defendant  Wheeler,  and  the  attempt  is  made 
to  identify  the  St.  Paul  &  Milwaukee  stock,  pledged  for 
the  benefit  of  Savin  &  Yanderhoof,  as  stock  belonging  to 
the  plaintiff's  testator  by  entries  now  appearing  upon 
the  loan  book  of  Bogart  &  Co.  And  the  determination 
of  the  question  now  under  discussion  depends  upon 
whether  such  entries  were  admissible  in  evidence  or 
not 

It  appears  that  Bogart,  Jr.,  sent  the  securities  which 
were  pledged  to  Savin  <fe  Yanderhoof,  and  made  a  mem- 
orandum of  the  loan  on  a  Stock  Exchange  ticket 
[2]  called  "  tickets,"  which  memorandum,  he  testified, 
was  correct,  and  at  the  same  time  he  made  a  mem- 
orandum on  the  loan  envelope  of  the  collaterals  therein 
contained.  These  memoranda  were  the  only  memoranda 
made  of  the  loan  in  the  first  instance.  The  slips  were 
not  produced  upon  the  trial,  but  evidence  was  introduced 
showing  that  they   were  made  for  temporary  purposes 
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only^  and  that  when  entries  were  made  therefrom  into 
the  books  of  the  firm,  no  attention  was  thereafter  paid 
to  them.  *  There  was  no  evidence  that  these  particular 
memoranda  had  been  lost,  although  there  was  some  to 
the  effect  that  a  search  had  been  made  for  them,  and,  in 
response  to  a  notice  to  produce,  a  statement  was  made 
by  one  of  the  attorneys  that  a  search  had  been  made  for 
them,  but  they  could  not  be  found.  It  does  not  appeat 
with  certainty  what  was  done  with  these  memoranda ; 
and  there  is  no  evidence  as  to  what  wus  put  upon  the 
slips.  Mr.  Bogart's  best  recollection  was  that  he  placed 
them  in  an  envelope,  and  that  the  envelope  was  with  the 
books,  and  was  left  for  the  cashier,  Townsend,  to  enter 
in  the  loan  book.  Townsend  remembers  nothing  about 
the  original  memoranda,  although  the  entries  were  made 
by  him  in  the  loan  book.  Such  entries  were  not  made 
contemporaneously,  but  after  the  failure  of  Bogart  & 
Co.,  and  after  Townsend  had  come  back  from  being  ab- 
sent, which  he  states  might  have  been  a  week  after  the 
failure.  Townsend  testified  that  he  either  copied  the 
memoranda  from  slips  (temporary  Stock  Exchange  slips) 
or  that  they  were  called  off  to  him.  And  it  does  not 
appear  that  there  was  any  other  source  from  which  he 
could  get  the  entries. 

As  Mr.  Justice  O'Brien  has  shown,  the  learned  ref- 
eree states  that  the  memorandum  of  entries  on  the  enve- 
lope correspond  with  the  entries  in  the  loan  book  ;  and 
that  in  this  a  grave  error  was  committed,  because  in  that 
part  of  the  entry  which  is  most  material  to  this  action 
there  is  a  fatal  discrepancy — the  entry  on  the  envelope 
not  containing  the  initials  "  H.  L.  P.,"  which  appear  op- 
posite the  entry  in  the  loan  book  in  relation  to  the  300 
shares  of  Si  Paul  stock,  and  which  it  has  been  held  to 
indicate  that  the  stocks  in  question  were  the  300  shares 
of  St.  Paul  stock  belonging  to  the  plaintiff's  testator. 

The   evidence  of  this  entry  in    the    loan    book  is 

claimed  to  be  admissible  because  of  the  rule  laid  down 
Vol.  XXII.— 17. 
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by  the  court  of  appeals  as  to  the  admission  of 
£«]  account  books  in  The  Mayor  v.  Second  Ave.  Ry. 
Co.  (102  N.  Y.  572).  •  But  a  brief  examination  of 
that  case  will  show  that  the  condition  of  the  proof  was 
entirely  and  essentially  different  from  that  which  ap- 
pears by  the  record  in  the  case  at  bar.  The  case  cited 
was  an  action  by  the  Mayor  to  recover  from  the  Second 
Avenue  Railroad  Company  for  work  and  labor  and 
materials  for  which  the  railroad  company  was  claimed 
to  be  liable.  The  work  done  and  the  materials  fur- 
nished related  to  the  pavement  of  the  streets  in  and 
about  the  rails  of  the  defendant's  railroad.  In  order  to 
prove  the  time  spent  in  the  doing  of  this  work,  the 
plaintiff  called  as  a  witness  the  foreman  who  had  charge 
of  the  work,  under  whom  were  two  gang  foremen,  each 
having  charge  of  a  separate  gang  of  laborers.  The  chief 
foreman  kept  a  time  book,  in  which  was  entered  the 
name  of  each  man  employed.  He  visited  the  work  twice 
a  day,  and  while  there  took  on  the  time  book  the  time 
of  each  man,  as  reported  to  him  by  the  gang  foreman, 
who  did  not  see  the  entries ;  and  also  that  he  marked 
the  men's  names  as  he  saw  them  and  knew  their  faces. 
The  gang  foremen  testified  that  they  correctly  reported 
to  the  chief  foreman  the  names  of  the  men  who  worked : 
and  if  they  did  not  work  full  time  they  reported  that 
fact  also.  And  the  main  foreman  testified  that  he  cor- 
rectly entered  the  reports  in  the  time  book  as  reported 
to  him  in  the  usual  course  of  business  each  day  And 
it  was  held  that  with  such  evidence  the  books  were  ad- 
missible,  because  the  gang  foremen  were  testifying  of 
their  own  knowledge  as  to  the  correctness  of  the  reports 
made  by  them  to  the  main  foreman,  and  the  main  fore- 
man testified  that  in  this  time  book  he  correctly  entered 
the  reports  as  made  to  him. 

Under  such  condition  of  proof  the  court  held  the 
evidence  to  be  admissible,  but  in  the  case  at  bar  the 
evidence  was  essentially  different.     In  the  first  place, 
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there  is  no  evidence  as  to  what  Bogart,  Jr , 
[4]  entered  upon  the  slips,  and  in  view  of  the  fact  of 
the  entry  upon  the  loan  envelope  the  presump- 
tion would  seem  to  be  that  the  letters  "  H.  L.  P."  did 
not  appear  upon  the  slip.  And,  further,  the  bookkeeper, 
Townsend,  who  made  these  entries,  had  no  recollection 
as  to  whether  he  entered  them  from  the  slips  or  from 
somebody  who  called  them  oflf  to  him.  Therefore,  we 
do  not  know  that  even  what  was  upon  the  slips  was 
entered  in  these  books'.  The  person  who  called  off  these 
entries  is  not  produced,  and  there  is  a  very  decided  link 
missing  which  was  supplied  in  the  case  cited.  And  in 
view  of  the  fact  that  it  was  claimed  that  the  entries  upon 
the  slips  and  the  envelope  corresponded,  the  inference 
would  be  that,  as  the  letters  "  H.  L.  P."  did  not  appear 
upon  the  envelope,  they  did  not  appear  upon  the  slip, 
and  Townsend  must  have  got  his  information  somewhere 
else.  How,  we  do  not  know,  except,  perhaps,  it  may 
have  been  from  the  inspiration  of  this  somebody  who 
made  the  announcements  to  Townsend  for  entry, 
whether  from  the  slips  or  not  does  not  appear. 

But  Mr.  Justice  O'Brien  has  come  to  the  conclusion 
that  upon  another  principle  these  entries  are  admissible, 
viz.,  that  they  are  declalrations  found  in  the  books  of 
Bogart  &  Co.  gainst  their  interest  in  respect  to  the 
ownership  of  these  300  shares  of  stock.  And 
[6]  attention  is  called  to  the  rule  laid  down  in  Green- 
leaf  on  Evidence  that  "there  are  two  classes 
of  admissible  entries,  between  which  there  is  a  clear 
distinction  in  regard  to  the  principle  upon  which  they 
are  received  in  evidence  ;  and  one  of  the  classes  consists 
of  entries  made  against  the  interests  of  the  party  mak- 
ing them ;  and  these  derive  their  admissibility  from  this 
circumstance  alone.  It  is  not,  therefore,  material  when 
they  were  made.  The  testimony  of  the  party  who  made 
them  would  be  the  best  evidence  of  the  fact ;  but  if  he 
is  dead,  the  entry  of  the  fact  made  by  him  in  the  ordi- 
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nary  course  of  business  and  against  his  interest  is  re- 
ceived as  secondary  evidence  in  a  controversy  between 

third  persons."    And  attention  is  also  called  to 
[<n    the  case  of  Adams  v,  Bowerman  (109  N.  Y.  23), 

where  the  entries  in  a  firm's  books  as  to  its  sol- 
vency were  admitted  for  the  purpose  of  proving  the 
insolvency  of  that  firm  in  an  action  to  which  they  were 
parties. 

Now,  it  seems  to  us  that  this  principle  has  no  appli- 
cation whatever  to  the  case  at  bar.  If  Bogart  &  Co. 
were  suing  here,  or  were  the  defendants  in  this  action, 

it  is  possible  that  the  principle  might  apply,  but 
[7]     probably  not,  as  the  person  who  made  the  entries 

is  alive,  but  in  the  present  case  the  party  making 
the  entry  is  not  only  alive,  but,  upon  being  called,  shows 
that  he  knew  nothing  about  the  facts  to  which  the  entry 
related.  But  when  we  take  into  consideration  the  fact 
that  these  books  were  not  Bogart  &  Co.'s  books  at  this 
time,  and  that  they  were  being  written  up  that  the 
assignee  might  ascertain  the  condition  of  the  estate  of 
which  he  was  the  assignee,  it  is  clear  that  such  entries 
were  not  made  in  .the  ordinary  course  of  business,  and 

that  the  title  of  Bogart  &  Co.  to  this  stock  could 
[8]    not  be  impeached  or  impaired  thereby.    It  is  no 

duty  of  an  assignee  to  confess  ^judgment  or  to 
make  admissions  in  reference  to  the  liabilities  of  his 
assignors — which  would  be  the  result  of  the  admission 
of  an  entry  of  this  description. 

In  the  face  of  the  evidence  showing  the  circumstances 
under  which  this  entry  was  made,  showing  that  the 
party  who  made  it  had  no  knowledge  whatever  of  the 
transaction,  showing  that  a  material  part  of  the  entry, 
as  far  as  this  case  is  concerned,  seems  to  have  been 
evolved  out  of  his  own  imagination,  it  certainly  cannot 
be  the  law  that  upon  such  an  entry  the  title  of  property 
can  be  disposed  of. 

We  think,  therefore,  that  it  was  error  to  admit  these 
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entries  in  evidence,  and  because  thereof  the  judgment 
must  be  reversed  and  a  new  trial  ordered  before  another 
referee,  with  costs  to  appellant  to  abide  the  event. 

Andbews,  J.,  concurred. 

O'Bbien,  J.  (dissenting  in  part). — This  action  was 
brought  by  plaintiff,  claiming  that  her  testator  was  the 
owner  of  three  hundred  shares  of  the  stock  of  the 
Chicago,  Milwaukee  &  St.  Paul  Bailroad,  which,  without 
right  or  authority,  were  pledged  by  the  firm  of  O.  M. 
Bogart  &  Co.,  with  whom  said  shares  were  deposited, 
with  the  firm  of  Savin  &  Vanderhoof,  as  collateral,  with 
other  securities,  for  a  loan  of  $50,000,  which  securities 
were  subsequently  sold,  and  the  judgment  demanded  is 
the  surplus  realized  by  the  sale  of  the  pledged  property, 
over  the  amount  advanced  by  the  said  pledgees  to  the 
pledgors  thereof,  O.  M.  Bogart  &.  Co.  The  latter  firm, 
almost  immediately  after  the  pledge  of  the  stock  in 
question,  made  a  general  assignment  for  the  benefit  of 
creditors  to  the  defendant  Wheeler. 

The  questions  presented  by  the  pleadings  were  : 

First.  Had  HoUis  L.  Power,  plaintiff's  testator,  title 
to  the  stock  ? 

Second.  Did  O.  M.  Bogart  &  Co.,  without  his  con- 
sent and  authority,  or  right,  pledge  such  stock  ? 

Third.  Can  the  firm  of  Savin  &  Vanderhoof  hold  the 
stock,  or  apply  the  surplus  realized  upon  the  sale 
thereof  upon  account  of  any  other  indebtedness  due 
them  from  O.  M.  Bogart  &  Co.,  as  against  the  plaintiff? 

Fourth.  Is  the  defendant  Wheeler,  upon  the  facts 
proven,  entitled  to  judgment  for  the  surplus  realized 
upon  the  sale  of  other  securities  pledged  for  a  second 
or  other  loan  made  by  the  said  firm  of  Bogart  &  Co.  ? 

The  evidence,  we  think,  establishes  the  fact  that,  if 
competent  proof  was  presented  to  prove  Powers'  title  to 
the  stock,  the  referee  was  justified  in  concluding  that 
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the  same  was  pledged  by  Bogart  &  Co.  without  right  or 
authority. 

In  respect  to  the  right  of  Savin  &  Yanderhoof  to 
apply  the  surplus  to  any  other  indebtedness  than  the 
specific  loan  made  on  the  faith  of  the  securities, 
[9]     this  question  has  been  settled  by  this  court  upon 
the  former  appeal,  holding  that  they  were  "  en- 
titled to  reimburse  themselves  for  payments  made  on 
the  strength  thereof,  but  not  to  a  greater  extent."  * 

The  solution  of  the  question  as  to  whether  the  de- 
fendant Wheeler  was  entitled  to  a  judgment  for  the 
surplus  realized  up^n  the  sale  of  the  securities  pledged 
for  the  second  loan  must  depend  upon  whether  or  not 
in  this  action  the  rights  as  between  the  defendants  to 
such  surplus  can  be  determined. 

Section  1204  of  the  Code  of  Civil  Procedure  provides : 

"  Judgment  may  be  given  for  or  against  one  or  more 

defendants.      It   may   determine  the    legitimate 

[lOQ     rights  of  the  parties  on  the  same  side,  as  between 

themselves ;  and  it  may  grant  to  a  defendant  any 

affirmative  relief  to  which  he  may  be  entitled." 

In  construing  this  section  it  has  been  held  that  a 

defendant   cannot   tender  an  independent  issue 

fii]     between  himself  and  a  co-defendant  which  is  not 

raised  by  the  complaint  (Lansing  v.  Hadsall,  26 

Hun,  619 ;  Payn  v.  Grant,  23  Hun,  134 ;  Hall  v.  Ditson, 

5  Abb.  N.  a  198,  55  How.  Pr.  Sep.  19). 

The    complaint    alleged    that  Powers  had  in    the 

custody  and   possession   of  Bogart  &  Co.,  who 

[12]     were  bankers  and  brokers  engaged  in  business  in 

this  city,  three  hundred  shares  of  St.  Paul  stock, 

and  that,   without   his   knowledge    and   consent,   they 

pledged  the   said  stock,  together  with   other   stock   of 

'*'  For  opinion  rendered  in  making  the  determination  on  such  former 
appeal,  see  Powers  v.  Savin,  10  St.  Hep,  711;  s.  c,  2  iV.  T.  Supp. 
885. 
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the  defendants,  to  Savin  &  Yanderhoof,  for  a  call  loan 
of  $50,000.  It  appeared  by  the  evidence  that  the  sur- 
plus realized  over  and  above  the  amount  of  the  loan  of 
$50,000  upon  the  sale,  of  the  collateral  was  $4300,  and 
it  was  to  reach  this  sum  that  the  plaintiff  brought  this 
action.  The  evidence,  however,  showed,  as  the  amended 
answer  of  the  defendant  Wheeler  alleged,  that  there 
were  two  separate  and  distinct  loans  of  $50,000  made 
by  Savin  &  Vanderhoof  to  Bogart  &  Co.,  upon  entirely 
different  securities,  and  that  the  stock  claimed  by  Pow- 
ers was  included  in  the  collateral  pledged  as  security 
for  the  first  loan  of  $50,000.  It  appeared  that  there 
resulted  from  the  so-called  first  loan,  for  which  the 
plaintiff's  securities  were  pledged,  a  surplus  of  $4300, 
and  from  the  second  loan  the  sum  of  $3518.75 ;  and  it 
is  for  this  latter  amount,  upon  the  evidence,  that  the 
defendant  Wheeler,  as  assignee,  insists  that  he  is  en- 
titled to  a  judgment. 

We  do  not  think  that  the  independent  claim  for 

which  the  defendant  Wheeler  may  have  a  cause 
[18]     of  action  against  Savin  &  Vanderhoof,  which  is 

entirely  independent  and  in  no  way  connected 
with  the  demand  of  the  plaintiff,  can  be  litigated  or  the 
rights  of  the  parties  determined  in  this  action.  The 
contest  between  the  latter  firm  and  Wheeler,  over  the 
surplus  on  the  second  loan,  has  no  connection  whatever 
with  the  contest  waged  between  the  plaintiff  and  the 
defendants  over  the   surplus  on  the  first  loan.     The 

subject-matter  in  both  suits  is  entirely  separate 
[14]     and  distinct,  and  we  do  not  think  that  section 

1204  was  intended  to  give  any  such  right  as  to 
permit  one  defendant  to  litigate  a  separate  and  distinct 
claim  which  he  might  have  against  another  co-defend- 
ant with  respect  to  a  matter  with  which  the  plaintiff  has 
no  concern,  and  with  reference  to  which  no  allegation  is 
contained  in  his  complaint. 

Another  position  taken  by  the  defendant  Wheeler 
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has  already  been  dispoBed  of  adversely  upon  the  former 
appeal,  namely,  that  plaintiff's  testator  would  only  be 
entitled  to  such  proportion  of  the  surplus  arising  out  of 
the  loan  in  which  his  three  hundred  shares  of  St.  Paul 
stock  entered  as  the  proceeds  of  such  stock  on  sale  bore 
to  the  whole  value  of  all  the  securities  in  that  particular 
loan. 

This  leaves  us  to  briefly  consider  the  first,  most 
important,  and,  upon  the  evidence,  the  most  difficult 
question  presented,  as  to  whether  the  evidence  offered 
to  support  proof  of  plaintiff's  title  to  the  stock  was 
competent. 

The  title  to  such  stock  may  be  said  to  rest  mainly,  if 
not  entirely,  upon  entries  from  the  loan  book  of 
[16]  O.  M.  Bogart  &  Co.,  which,  if  competent  with  the 
other  evidence  in  the  case,  would  be  sufficient  to 
justify  the  conclusion  reached  by  the  referee ;  but  the 
absence  of  such  entries  from  the  record  would  necessi- 
tate the  conclusion  that  the  burden  placed  upon  the 
plaintiff  of  proving  title  had  not  been  sustained.  The 
testimony  bearing  upon  such  entries  shows  in  brief  that 
Bogart,  Jr.,  who  sent  the  securities  to  Savin  &  Vander- 
hoof,  made  memoranda  of  the  loans  on  a  Stock  Exchange 
ticket,  called  "  tickets,"  which  memoranda  he  testified 
were  correct ;  that  these  memoranda  on  the  tickets,  or 
slips,  were  the  only  memoranda  made  of  the  loans  in 
the  first  instance.  These  memoranda  were  not  pro- 
duced upon  the  trial,  the  evidence  showing  that  they 
were  made  for  temporary  purposes  only,  and  that  when 
entries  were  made  therefrom  into  the  books  of  the  firm, 
no  attention  was  thereafter  paid  to  them.  These  par- 
ticular memoranda  were  not  shown,  however,  to  have 
been  lost,  although  evidence  was  given  that  a  search 
was  made  for  them,  and  in  response  to  the  notice  to 
produce,  a  statement  was  made  by  one  of  the  attorneys 
that  a  search  had  been  made  for  them,  but  they  could 
not  be  found. 
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It  nowhere  appears  that  these  memoranda  were 
handed  to  the  bookkeeper,  and  that  the  entries  in  the 
books  objected  to  were  copied  therefrom.  Bogart,  Jr., 
stated  that  he  had  no  present  recollection  of  what  he 
put  on  the  slips ;  nor  does  he  know  whether  they  came 
into  the  possession  of  Mr.  Townsend  after  he  made 
them,  and  who  it  is  conceded  made  the  entries  in  the 
book.  His  best  recollection  was  that  he  placed  them  in 
an  envelope,  and  that  the  envelope  was  with  the  books, 
and  that  they  were  so  left  for  the  cashier,  Townsend,  to 
enter  in  the  loan  book.  Townsend  remembers  nothing 
about  the  original  memoranda,  and  his  testimony  shows 
that  the  entry  by  him  in  the  loan  book  was  not  made 
contempo^neously,  but  was  made  after  the  failure  of 
Bogart  &  Co.,  and  after  Townsend  had  come  back  from 
being  absent,  which  he  states  might  have  been  a  week 
after  the  failure. 

The  referee,  in  stating  his  reason  for  the  admission 
of  this  loan  entry  in  evidence,  so  far  as  the  facts  for  its 
admission  were  concerned,  summarizes  them  quite  cor- 
rectly :  "  The  testimony  seems  to  me  to  show  that  Mr. 
Bogart  made  slips  of  the  transaction  and  that  the  slips 
cannot  now  be  produced ;  that  he  had  charge  of  the  nego- 
tiation of  the  loans,  and  that  slips  were  made  in  the  usual 
course  of  business,  and,  at  the  same  time,  he  made  a 
memorandum  on  the  loan  envelope  of  the  collaterals 
therein.  The  transaction  is  entered  in  the  loan  book  of 
O.  M.  Bogart  &  Co.,  in  Mr.  Townsend's  handwriting, 
and  the  loan  book  is  shown  to  be  the  loan  book  of  O. 
M.  Bogart  &  Co.,  and  that  the  memorandum  on  the  loan 
envelope,  made  at  the  time  of  the  transaction,  corre- 
sponds with  the  entry  in  the  loan  book  in  Mr.  Town- 
send's  handwriting.  Mr.  Townsend  testifies  that  he 
either  copied  the  memorandum  from  slips  (the  tempo- 
rary Stock  Exchange  slips)  or  that  it  was  called  off  to 
him,  and  it  does  not  appear  that  there  was  any  other 
source  from  which  Mr.  Townsend  could  get  the  entries. 
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In  other  words,  there  is  no  evidence  to  show  that  there 
was  any  other  memorandum  except  Bogart's  slips  from 
which  Mr.  Townsend  could  have  made  the  entry  in  the 
loan  book,  and  the  memorandum  or  entries  on  the 
envelope  correspond  to  the  entries  in  the  loan  book." 

It  should  be  remembered,  however,  in  this  connec- 
tion that  the  correspondence  between  the  memorandum 
on  the  loan  envelope  and  the  entry  in  the  loan  book  is 
not  complete. 

In  the  loan-book  entry  at  the  left  of  the  "  Three 
Hundred  St  Paul "  are  the  initials  "  H.  L.  P.,"  which  it 
was  testified  were  the  initials  of  and  stood  for  Hollis  L. 
Powers,  and  were  set  opposite  to  this  entry  to  indicate 
that  the  three  hundred  St.  Paul  stock  belonged  to  him  ; 
and  it  is  upon  this  entry  that  the  proof  of  the .  title  to 
this  stock  being  in  Hollis  L.  Powers  depends.  Upon 
the  loan  envelope  sent  to  Savin  &  Vanderhoof  the  three 
hundred  St.  Paul  stock  is  mentioned,  but  there  is 
nothing  thereon  to  indicate  either  by  the  letters 
"  H.  L.  P.,"  or  by  any  other  initials  or  mark,  to  whom 
such  stocks  belonged.  This  evidence  the  respon- 
[16]  dent  claims  is  admissible,  upon  the  rule  laid 
down  by  the  court  of  appeals  as  to  the  admission 
of  account  books  in  the  case  of  The  Mayor  v.  The 
Second  Ave.  EE.,  in  102  N.  T.  572. 

A  reading  of  the  opinion  in  that  case  will  show  that 
the  court  was  impressed  with  the  view  that  it  was 
[vn     extending  the  rule  as  to  cases  in  which  account 
books  in  favor  of  the  party  will  be  admitted  ;  and 
solely  upon  the  facts  in  that  case  appearing,  such  evi- 
dence was  held  to  be  competent 

It  is  unnecessary  for  us,  in  view  of  the  conclusion  at 
which  we  have  arrived,  to  point  out  the  distinction  ap- 
pearing in  regard  to  the  facts  in  that  case  and  the 
[18]     one  at  bar,  which  we  think  are  sufficiently  clear 
and  distinct  as  to  justify  the  view,  were  it  not  for 
another  principle  which  we  think   applicable  to  such 
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evidence,  *that  it  should  not  hayel)een  received  because 
incompetent  In  other  words,  had  the  evidence  in  this 
case  objected  to  been  entries  in  favor  of  Bogart  &  Co., 
which  was  the  question  presented  in  The  Mayor  v.  The 
Second  Ave.  BR.  Co.  (supra),  it  would  have  been  error 
to  receive  such  entry.  Here,  however,  the  entry  is  re- 
sorted to  by  the  plaintiff  and  is  relied  upon  as  a  declara- 
tion against  Bogart  &  Co.,  in  respect  to  the  ownership 
of  these  three  hundred  shares  of  stock ;  and  as  whatever 
rights  the  defendants  can  assert  were  derived  from 
Bogart  &  Co.  alone,  they  are  equally  admissible  against 
such  defendants. 

In  Greenleaf  on  Evidence  (Bedfield's  Ed.,  page  144) 
it  is  said :  "  There  are  two  classes  of  admissible  entries, 
between  which  there  is  a  clear  distinction  in  regard  to 
the  principle  on  which  they  are  received  in  evi- 
[19]     dence.     The  one  class  consists  of  entries  made 
against  the  interest  of  the  party  making  them ; 
and  these  derive  their  admissibility  from  this  circum- 
stance alone.    It  is,  therefore,  not  material  when  they 
were  made.     The  testimony  of  the  party  who  made  them 
would  be  the  best  evidence  of  the  fact ;  but,  if  he  is 
dead,  the  entry  of  the  fact  made  by  him  in  the  ordinary 
course  of  his  business,  and  against  his  interest,  is  re- 
ceived as  secondary  evidence  in  a  controversy  between^ 
third  persons." 

This   distinction  between   entries  in  favor  of  and 
entries  against  the  person  in  whose  books  the  entries 
are  made,  finds  support  in  the  case  of  Adams  v.  Bower- 
man  (109  N.  Y.  23),  where,  in  an  action  against  a  sheriff 
for  an  alleged  unlawful  taking,  the  latter  justified 
[9Cf\    under  process  against  the  firm  from  which  plain- 
tiffs acquired  title,  alleging  that  said  firm  acquired 
title  by  purchase  on  credit  induced  upon  false  represen- 
tations as  to  its  solvency ;  and  it  was  held  that  the  books 
of  the  firm  were  proper  evidence  against  plaintiff  upon 
the  question  of  solvency,  and  knowledge  thereof  on  the 
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part  of  the  members  of  the  firm,  and  that  the  rejection 
of  such  evidence  was  error.  This  case  we  regard  in 
principle  as  applicable  to  the  question  here  presented. 

The  title  or  right  of  the  defendants  *  to  these  three 
hundred  shares  of  stock  was  derived  through  Bogart 
&  Co.,  and  entries  in  their  account  books,  if  shown 
[»]  to  have  been  made  in  the  regular  course  of  busi- 
ness, even  though  not  contemporaneous,  would 
be  admissible,  not  in  their  favor,  but  as  against  them 
and  those  claiming  under  them. 

The  suggestion  thair  upon  the  facts  appearing  these 
entries  were  made  after  the  failure,  and  when  the  firm 
had  ceased  to  do  business,  we  regard  as  being  with- 
out force,  for  the  reason  that  in  connection  with  that 
fact  it  appears  that  subsequent  to  the  failure  the  book- 
keepers of -Bogart  &  Co.  were  for  some  days  engaged  in 
making  up  and  balancing  the  same,  with  a  view  of  de- 
termining the  status  of  that  firm,  and  the  entries  objected 
to  were  made  in  the  course  of  such  business. 

Where  a  failure  occurs,  and  matters  relating  to  the 
business  of  the  failing  individual  or  firm  are  not  entered 
upon  their  books,  it  is  customary,  in  the  ordinary  course 
of  business,  to  have  such  matters  and  entries  relating 
thereto  inserted  for  the  purpose  of  determining  the  con- 
edition  of  the  firm.  We  thinlc,  therefore,  that  the  referee 
correctly  ruled  in  admitting  such  entry. 

It  is  unnecessary  for  us,  in  view  of  the  former  appeal 
and  the  facts  appearing  upon  the  two  trials,  to  advert 
further  to  the  law  or  facts  which  control  many  of  the 
subsidiary  questions  raised  upon  this  appeal,  it  being 
sufficient,  after  having  disposed  of  the  principal  ques- 
tions presented  by  this  appeal,  to  say  that  after  an 
examination  of  the  voluminous  record,  and  the  other 
objections  made  to  the  affirmance  of  the  judgment,  we 
do  not  regard  any  of  them  as  well  taken,  and  our  con- 
clusion is  that  the  judgment  appealed  from  should  in  all 
respects  be  affirmed,  with  costs. 
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FUCHS,  Respondent,  v.  COHN  et  oL,  Appellants. 

N.  T.  CouBT  OF  Common  Pleas,  General  Teem  ; 

June,  1892. 

§  2235. 

FoTcMe  entry  and.  detainer— petition. 

The  statute  of  forcible  entry  and  detainer,  being  in  derogation  of  the 
common  law,  and  authorizing  a  process  by  which  one  may  be 
summarily  divested  of  his  rights,  is  to  be  strictly  construed,  and 
the  proceeding  rigidly  constrained  within  its  prescribed 
limits.  [1] 

The  petition  by  which  a  summary  proceeding  in  case  of  forcible  en- 
try and  detainer  is  commenced  must  contain  a  description  of  the 
particular  title,  estate  or  interest  under  which  the  petitioner 
claims,  [^1  and  it  is  insufficient  where  it  merely  states  that  the 
applicant  *4s  the  tenant  of  the  premises  pursuant  to  an  agree- 
ment with  the  landlord,"  without  stating  whether  it  is  a  tenancy 
for  years,  or  from  year  to  year,  or  from  month  to  month,  or  at 
will  or  at  sufferance :  this  is  not  a  description  of  the  interest  of 
the  petitioner,  but  at  most  an  allegation  that  he  has  some  inter- 
est which  entitles  him  to  possession  ;[^]  an  allegation  of  interest 
is  not  equivalent  to  a  description  of  the  interest.  [8] 

Tenant  timplieiter  is  one  who  holds  or  possesses  lands  or  tenements  by 
a  kind  of  title,  [s] 

A  complainant  in  summary  proceedings  for  forcible  entry  and  de- 
tainer should  disclose  in  his  petition  the  nature  of  his  right  to 
possession,  and  how  and  from  whom  it  was  acquired  \W  an  alle- 
gation as  to  his  rights,  without  facts  to  sustain  it,  is  a  legal  con- 
clusion.[4] 

A  technical  objection  suffices  to  defeat  summary  proceedings  to  re- 
cover the  possession  of  real  property  where  there  is  alleged  to 
have  been  a  forcible  entry  and  detainer.  [&] 
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In  Bummarj  proceedings  to  recover  possesBion  of  real  property  which 
is  claimed  to  have  been  forcibly  entered  and  detained,  a  defect 
in  the  description  of  the  petitioner's  interest  in  the  premises 
deprives  the  court  of  jurisdiction^^] 

(Decided  June  6, 1892.) 

Appeal  by  the  defendant  from  a  judgment  of  a  dis- 
trict court  in  the  city  of  New  York  in  summary  proceed- 
ings to  recover  real  property  alleged  to  have  been 
forcibly  entered  and  detained. 

The  facts  are  stated  in  the  opinion. 
Andrew  Blake,  for  defendants,  appellants. 
S.  Fevchtivanger,  for  plaintiff,  respondent. 

Pbtob,  J. — Upon  an  attentive  examination  of  the 
evidence  in  this  proceeding,  the  conclusion  is  irresistible 
that  not  the  petitioner,  but  her  husband,  was  the  person 
whose  possession  was  invaded,  and  that  the  invasion 
complained  of  was  not  characterized  by  the  violence  and 
terror  essential  in  the  legal  definition  of  a  forcible  entry. 
The  petitioner's  claim  of  tenancy  was  obviously  a  mere 
pretense;  and  the  respondent's  conduct  in  foreclosing 
the  mortgage,  if  rough  and  resolute,  still  lacked  the  ele- 
ment of  threat  an'd  force  necessary  to  constitute  the 
grievance  remediable  by  the  proceeding.  We  are  of 
opinion  that  upon  both  points  the  verdict  of  the  jury  is 
clearly  against  the  evidence.  If  otherwise,  however, 
still  the  return  discloses  a  defect  in  the  proceeding 
which  is  fatal  to  its  validity. 

The  statute  of  forcible  entry  and  detainer,  being  in 
derogation  of  the  common  law,  and  authorizing  a 

[1]     process  by  which  one  may  be  summarily  divested 

of  his  right,  is  to  be  strictly  construed,  and  the 

proceeding  rigidly  restrained  within  its  prescribed  limits 

(Bloom  V.  Burdick,  1  Hill,  131 ;  Schneider  v.  Leitzman, 

19  N.  Y.  Civ.  Pro.  217).  ^ 
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The  statate  requires  that  in  forcible  entry  and  de- 
tainer the  applicant  must  present  to  the  justice 
[8]     "  a  written  petition  describing  the  premises  and 
.    the  interest  therein  of  the  petitioner"  {Code  Civ. 
Pro,  §  2235) ;  which  means  ^'  a  description  of  the  partic- 
ular title,  estate  or  interest  under  which  the  petitioner 
claims  "  (Schneider  v.  Leitzman,  supra).* 

*  The  decision  above  reported  was  followed  in  the  following  spe- 
cial term  decision : 

CAHILL  V.   WYAND  and  Ahothbb. 

N.  Y.  CouBT  OF  Common  Plbab,  Special  Tbsm;  July,  1892. 

§§  2285,  2265. 

Forcible  entry  and  detainer — inei^ffieient  petition — er^aining  execution 

of  toarrant. 

A  justice  of  a  district  court  in  the  city  of  New  York  does  not  obtain 
jurisdiction  of  summary  proceedings  in  case  of  forcible  entry 
and  detainer  where  the  petition  does  not  contain  a  particular 
description  of  H;he'  petitioner's  interest  in  the  premises,  and  an  in 
junction  may  issue  to  restrain  the  enforcement  of  a  warrant  is- 
sued therein. 

Fuchs  V.  Cohn  (ante^  p.  269)  followed.  * 

{Decided  July  19,  1892.) 

Motion  by  the  plaintiff  for  the  continuance  pendente  lite  of  an  in- 
junction restraining  the  issuance  and  execution  of  a  warrant  in  sum- 
mary proceedings  for  forcible  entry  and  detainer. 

The  defendant  Wyand,  on  May  19,  1892,' presented  a  petition  to 
the  justice  of  the  district  court  in  the  city  of  New  York  for  the 
tenth  judicial  district,  reading  as  follows : 

^^To  the  district  court  of  the  city  of  New  Torlo  for  the  tenth  judicial 
district, 

<<  The  petition  of  Wallace  Wyand  respectfully  shows: 

'*  That  John  Cahill  on  the  17th  of  May,  1892,  did  make  an  un- 
lawful entry  into  the  lands  and  premises  of  this  plaintiff  which  are 
situate  in  the  Twenty-fourth  ward  of  the  city  of  New  York,  within 
the  said  tenth  judicial  district,  on  the  easterly  side  of  Washington 
avenue,  bein^  28  feet  in  front  on  said  avenue,  about  22  feet  in  the 


272       •   CIVIL  PROCEDURE  REPORTS. 

Fuchsv.  Cohn. 

Here  the  petition  recites  merely  that  the  applicant 
''  is  the  tenant  of  the  premises  pursuant  to  an  agreement 

rear,  by  about  66  feet  in  depth  on  the  north  ride  thereof,  and  50  feet 
in  depth  on  the  south  ride  thereof,  said  premises  being  known  by 
the  number  2128  Washington  avenue;  and  the  said  John  Cahill 
rince  said  date  has  forcibly  and  unlawfully  held  and  detained,  and 
still  forcibly  and  unlawfully  holds  and  detains,  this  petitioner  out  of 
possesrion  of  a  portion  of  his  said  lands  and  premises. 

**  That  the  said  premises  are  shown  on  the  following  diagram, 
and  that  the  portion  thereof  of  which  the  said  Cahill  unlawfully 
holds  and  detains  the  said  Wyand  out  of  possesrion  is  thereon  des- 
ignated by  the  letter  ^  A.' 

[Here  follows  diagram.] 

*^  And  the  said  petitioner  further  says  that  at  the  time  aforesaid 
he  was  and  for  more  than  a  year  prior  thereto  had  been  peaceably  in 
the  actual  possession  of  said  premises,  number  2128  Washington 
avenue,  described  as  aforesaid. 

''Dated  May  19,  1892. 

**  Wallace  Wyand, 

"Petitioner." 

Upon  this  petition  a  precept  was  issued  requiring  the  plaintiff  in 
this  action,  John  Cahill,  to  remove  from  said  premises  or  show  cause 
why  possession  of  the  property  should  not  be  delivered  to  the  peti- 
tioner. 

fin  the  return-day  named  in  the  precept,  the  plaintiff  herein 
appeared  and  moved  to  dismiss  the  proceeding  on  the  ground  that 
the  petition  was  insufficient  in  that  it  did  not  describe  the  petition- 
er's interest  in  the  lands.  The  motion  was  denied,  and  thereafter  a 
final  order  was  made  awarding  possession  of  the  property  to  the 
petitioner. 

Thereupon  this  action  was  brought  against  said  Wyand  and 
WniLiAH  Or,  McCrea,  the  justice  who  made  such  final  order,  to  en- 
join the  enforcement  of  said  final  order,  and  the  issuance  and  exe- 
cution of  a  warrant  thereimder. 

A  temporary  injunction  was  granted  and  served  with  the  sum- 
mons and  complaint,  and  this  motion  is  to  continue  it  pending  the 
action. 

J,  C,  De  la  Ma/re^  for  plaintiff  and  motion. 

TaUmadge  W.  Foster  (Etutis,  Foiter  d  Coleman^  attorneys),  for  de- 
fendant, opposed. 


I 
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with  the  landlord."    Tenant  aimpHciter  is  ''one 
[9]    who  holds  or  possesses  lands  or  tenements  by  a 
kind  of  title''    {McAdam'a  LaruU.   dk    Ten.  46). 
Whether  the  applicant  was  tenant  for  years,  or  from 
year  to  year,  or  from  month  to  month,  or  at  will,,  or  at 
sufferance,  is  not  indicated  by  the  petition ;  wherein, 
therefore,  **  is  not  a  description  of  the  interest  of  the 
petitioner,  but,  at  most,  an  allegation  that  she  had  some 
interest    which    entitled     her     to     the     possession" 
(Schneider  v.  Leitzman,  supra).    An  allegation  of  inter- 
est is  not  equivalent  to  a  description  of  the  interest 
The  complainant  should  disclose  in  his  petition  the 
nature  of  his  right  to  the  possession,  and  how 
4]    and  from  whom  it  was  acquired ;  and  an  allega- 
tion as  to  his  rights,  without  facts  to  sustain  it,  is 
a  legal  conclusion  (People  ex  rd.  Cooper  v.  Field,  52 
Barb.  198). 

A  technical  objection  suffices  to  defeat  the  proceeding 

(People  V.  Smith,24  Barb.  16 ;  People  ex  rd.  Decker 

[5]    V.  Whitney,  1  T.  <&  C.  533).     The  defect  in  the  de- 


iDJUDCtion  can  be  granted,  if  at  all,  only  under  subd.  2,  §  2265  of 
the  Code  of  Civil  Procedure,  '4n  a  case  where  an  injunction  would 
be  granted  to  stay  the  proceedings  in  an  action  of  ejictment  brought 
by  the  petitioner,  and  upon  the  like  terms." 

An  injunction  would  not  be  granted  in  an  action  of  ejectment  on 
the  ground  on  which  this  injunction  is  sought  (Enoz  v.  McDonald, 
25  Hun,  268;  Jessurum  v.  Mackie,  24  Hun,  624;  Armstrong  v.  Cum- 
mings,  20  Hun,  318;  Bliss  «.  Murray,  7  N.  Y.  8upp.  917). 

BiscHOFF,  J. — That  the  justice  did  not  obtain  jurisdiction  be- 
cause of  the  omission  from  the  petition  in  the  forcible  entry  and  de- 
tainer proceedings  of  a  particular  description  of  the  petitioner's  in- 
terest in  the  premises,  see  Fuchs  v.  Cohn  (ante,  p.  269) ;  and  an  injunc- 
tion may  therefore  be  properly  granted  to  restrain  the  enforcement 
of  the  warrant  (Schneider  v.  Leitzman,  19  If.  T.  CUv.  Pro.  217;  Chad- 
wick  V,  Spargur,  1  Id,  422;  Eieman  v.  Reming,  7  Id.  811;  Sherman 
V.  Wright,  49  K  Y.  227). 

Motion  granted  and  injunction  continued;  $10  costs  to  abide 
event. 

Vol   XXII.— 18. 
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soriptiou  of  petitioner's  interest  in  the  premises  depriyed 
the  court  of  jurisdiction  (Schneider  v.  Leitzman,  supra). 
Judgment  reversed,  and  proceeding  dismissed,  with 
costs. 

BooKSTAYEB,  P.J.,  and  BiSGHOFF;  J.,  concurred. 


MAEVIN  V.  MAEVIN. 


PBETER,  Appellant,  FISHEL  et  ai,  Respondents. 

City  Coubt  of  JJew  York,  General  Term;  June,  1892, 

§66. 

AUomeyU  Urn — not  affected  by  assignment  of  judgment. 

An  attorney's  lien  upon  a  judgment  for  his  costs  and  compensation 
follows  and  remains  attached  to  the  judgment  which  has  been 
assigned  by  the  client  to  a  third  person. 

Where  after  the  recovery  of  judgment  and  the  issuance  of  an  execu- 
tion thereoih^  was  assigned  by  the  plaintiff  therein  to  a  third 
person  and  the  amount  thereof  was  thereafter  collected  by  the 
sheriff, — Heldf  that  the  attorney  had  a  lien  upon  the  judgment 
which  he  had  recovered,  for  his  taxable  costs  and  agreed  com- 
pensation, it  being  for  a  reasonable  amount,  which  attached  to 
the  judgment  in  the  hands  of  the  assignee,  and  no  notice  of  such 
lien  was  necessary ;  that  the  assignee,  claiming  the  money  col- 
lected on  the  judgment,  could  not  defeat  the  attorney's  claim  by 
asserting  that  the  judgment  was  collusive  and  fraudulent  with- 
out connecting  the  attorney  with  the  collusion  and  fraud. 

(Decided  June,  1892.) 

Appeal  by  Charles  H.  Preyer,  attorney  for  the  plain- 
tiff, from  an  order  of  the  special  term  directing  the 
sheriff  to  pay  him  the  costs  of  this  action  as  taxed,  and 
denying  in  other  respects  a  motion  made  by  him  that 
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the  sheriff  pay  him  his  fees  and  compensation,  for  ser- 
vices rendered  in  the  action,  out  of  money  collected  on 
execution  issued  therein. 

The  facts  are  stated  in  the  opinion. 

Charles  H.  Freyer,  for  the  motion. 

Johnson  &  Johnson^  opposed. 

McCabthy,  J. — This  is  an  appeal  from  an  order  deny- 
ing a  motion  for  an  order  directing  the  sheriff  to  pay 
to  the  attorney  for  the  plaintiff  the  sum  of  $103.39, 
the  amount  claimed  by  the  said  attorney  for  his  fees  and 
compensation,  for  services  rendered  in  the  above-entitled 
action,  out  of  the  moneys  realized  upon  execution  issued 
herein. 

Judgment  wa  i  obtained  in  favor  of  plaintiff  against 
the  above-named  defendant  on  the  10th  day  of  February, 
1892,  for  the  sum  of  $816.72,  and  execution  immediately 
issued  by  Charles  H.  Preyer,  plaintiff's  attorney,  to  the 
sheriff  of  the  city  and  county  of  New  York.  Under  said 
execution,  levy  was  made,  and  after  levy  the  said  judg- 
ment was  assigned  by  the  plaintiff  to  Fishel,  Adler  & 
Schwartz  (the  respondents  herein)  for  the  nominal  con- 
sideration of  one  dollar.  The  plaintiff's  attorney  had 
no  knowledge  or  intimation  of  the  proposed  assignment, 
and  the  said  assignment  was  made  without  his  knowl- 
edge or  consent.  The  said  execution  was  fully  satisfied, 
and  the  sum  of  $816.72  is  now  in  the  hands  of  the  sheriff, 
abiding  the  determination  of  the  claim  of  the  plaintiffs 
attorney  for  compensation  for  his  services.  The  com- 
pensation of  the  attorney  for  his  services,  by  arrange- 
ment with  the  plaintiff  at  the  time  of  the  institution  of 
the  action,  amounts  to  the  sum  of  $103.89,  which  sum  is 
a  reasonable  charge.  The  reasonableness  of  the  charge 
is  not  disputed.  The  assignees  of  the  judgment,  how- 
ever, contend  that  the  fund  is  only  chargeable  with  the 
taxable  costs,  and  that  this  action  was  brought  upon  a 
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fictitious  claim  and  is  f raadnlent  and  Toid ;  nevertheless, 
they  are  claiming  the  proceeds  of  said  judgment  by 
virtue  of  the  assignment  There  is  no  allegation  that  the 
attorney  was  conversant  with  any  fraud.  The  learned 
justice  at  special  term  granted  the  motion  to  the  extent 
only  of  directing  the  sheriff  to  pay  plaintiff's  attorney 
the  costs  as  taxed — to  wit,  $21.72.  From  this  order  both 
plaintiff  and  her  attorney  appeal. 

Section  66  (amended  1879) :  "  The  compensation  of 
an  attorney  or  counselor  for  his  services,  is  governed  by 
agreement,  express  or  implied,  which  is  not  restrained 
by  law.  From  the  commencement  of  an  action  or  the 
service  of  an  answer  containing  a  counterclaim,  the 
attorney  who  appears  for  a  party  has  a  lien  upon  his 
client's  cause  of  action,  or  counterclaim,  which  attaches 
to  a  verdict,  report,  decision  or  judgment  in  his  client's 
favor,  and  the  proceeds  thereof,  in  whosesoever  hands 
they  may  come ;  and  cannot  be  affected  by  any  settle- 
ment between  the  parties  before  or  after  judgment" 

In  arriving  at  a  proper  conclusion,  we  must  keep  in 
mind  that  the  contention  here  is  not  a  settlement  of  the 
case  between  the  parties  before  or  after  judgment,  and 
thus  the  termination  of  the  controversy  by  a  settlement 
of  the  claim  or  a  satisfaction  of  the  judgment,  but  the 
assignment  by  the  plaintiff  for  a  consideration  of  one 
dollar,  expressed  in  the  instrument,  to  Fishel,  Adler  & 
Schwartz,  none  of  whom  are  parties  to  the  judgment, 
but  third  parties  and  strangers  to  the  plaintiff's  attor- 
ney, who  secured  the  judgment  aod  issued  tlie  execution 
to  the  sheriff.  Thus  the  judgment  was  not  settled,  sat- 
isfied or  canceled,  but  simply  transferred  or  handed 
over  to  Fishel,  Adler  &  Schwartz,  subject  to  any  and  all 
liens  and  equities  which  may  exist.  In  other  words,  all 
the  plaintiff  could  transfer  would  be  her  right,  title  and 
interest  in  such  judgment 

The  judgment  has  not  been  paid  over,  satisfied  or 
canceled,  but,  being  alive  and  existippr,  it  matters  not 
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whether  it  be  in  the  hands  of  the  plaintiff  or  transferred 
to  any  one  else,  the  attorney's  lien  must  necessarily 
follow  and  attach.  For,  in  the  language  of  section  66, 
Code  of  Civil  Procedure,  it  attaches  to  a  judgment  in  his 
client's  favor,  and  the  proceeds  thereof,  in  whosesoever 
hands  they  may  come. 

In  the  case  at  bar,  the  judgment  has  come  (no  matter 
how)  into  the  hands  of  Fishel,  Adler  &  Schwartz,  the  re- 
spondents herein,  and  the  proceeds  are  in  the  hands  of 
the  sheriff  of  the  city  and  county  of  New  York,  an  officer 
of  the  court,  and  therefore  subject  to  its  direction.  It 
would  be  folly  to  say  that  by  the  mere  handing  over  the 
judgment  unpaid,  unsettled  and  unsatisfied,  or  uncan- 
celed, to  a  third  party,  the  plaintiff's  attorney  would  be 
deprived  of  the  lien  already  fixed  and  agreed  upon  be- 
tween the  plaintiff  and  such  attorney ;  nor  of  the  pro- 
ceeds of  such  judgment  which  had  been  acquired  by  the 
diligence  and  effort  of  this  attorney.  This  would  be  the 
plainest  kind  of  fraud  and  the  easiest  way  of  encourag- 
ing it.  No  claim  can  be  made  that  the  attorney  should 
have  given  notice  to  these  respondents.  They  were  not 
parties  to  the  action  nor  interested  in  it  until  after  judg- 
ment, execution  and  levy  had  been  made ;  they  were 
perfect  strangers  to  the  record  and  to  the  plaintiff's 
attorney.  How  could  the  plaintiff's  attorney  know  the 
operations  of  his  client's  mind  from  time  to  time,  or  to 
whom  or  in  what  manner  she  would  dispose  of  the  judg- 
ment ?  It  was  sufficient  for  him  that  she  and  he  under- 
stood each  other  as  to  his  lien  and  the  amount  of  the 
same.  Being  a  woman  (it  is  said  they  are  changeable), 
she  might  notify  him  every  day  of  a  different  intention 
and  different  person,  which  would  require  under  such 
an  absurd  rule  a  notice  in  every  case.  Neither  law  nor 
logic  can  sanction  such  a  proposition. 

The  judgment,  its  entry,  and  docketing  the  execution 
in  the  hands  of  the  sheriff,  all  must  have  contained  the 
name  of  the  plaintiff's  attorney,  and  thus,  even  after  the 
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assignmenti  put  the  respondents  on  the  inquiry.  If  they 
proceeded  before  assignment,  or  after,  without  doing 
this,  they  took  at  their  peril  and  subject  to  all  its  imper- 
fections. As,  for  instance,  supposing  a  judgment  ob- 
tained by  default  and  afterwards  assigned  was  thereafter 
yacated  and  set  aside  and  the  default  opened,  could  it 
be  said  the  assignee  did  not  take  it  subject  to  all  its  im- 
perfections and  equities  ?  Besides,  the  statute  fixes  the 
position  of  the  plaintiff's  attorney  and  these  respondents 
as  to  each  other. 

Section  66,  Code  of  Civil  Procedure,  attaches  to  a 
judgment  in  his  client's  favor,  and  the  proceeds  thereof, 
in  whosesoever  hands  they  may  come.  The  judgment 
when  entered  and  perfected  was  in  his  client's  favor,  and 
belonged  to  her,  and  even  up  to  some  time  after  the  levy. 
Respondents  may  claim  their  having  no  knowledge  of 
the  attorney's  lien  or  the  law  in  regard  thereto,  but  ig- 
norance of  the  law  is  no  excuse.  The  sale  or  transfer  of 
the  judgment  (for  the  lien  attaches  to  the  judgment)  did 
not  alter  its  character,  the  amount  of  the  same,  nor  the 
method  or  process  of  collecting  it.  It  was  all  the  time 
the  same  judgment  and  between  the  same  parties,  and 
it  was  not  settled  between  the  parties  to  it.  The  sheriff 
successfully  collected  it  under  his  execution. 

The  respondents  cannot  now,  after  accepting  this  as- 
signment, claim  that  the  judgment  is  fraudulent  and  yet 
come  into  court  and  ask  that  the  proceeds  shall  be  paid 
over  to  them.  If  it  is  a  good  and  valid  judgment  as  to 
them,  it  must  be  so  for  all  purposes.  Besides,  if  it  was 
obtaiaed  by  fraud  there  is  no  proof  of  collusion  on  the 
part  of  the  plaintiff's  attorney  in  the  same.  No  notice 
was  necessary  to  be  given  to  the  judgment  debtor. 
There  was  no  settlement  between  the  parties;  the  amount 
of  the  judgment  was  collected  out  of  the  property  of  the 
judgment  debtor  by  the  sheriff  under  due  process  of  law, 
but  sufficient  notice  of  the  attorney's  lien  has  been  given 
to  these  respondents.     It  was  while  the  proceeds  were 
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in  the  hands  of  the  sheriff,  or,  in  other  words,  while  the 
proceeds  are  in  transitu.  Payment  of  the  judgment  to 
any  other  person  would  be  of  no  avail  against  him,  and 
he  would  be  entitled  to  enforce  it  for  the  amount  of  his 
lien.  The  authorities,  the  logic  and  the  equities  of  the 
case  are  clearly  in  favor  of  sustaining  the  attorney's 
lien.  We  have  carefully  examined  all  the  authorities 
cited  by  the  respondents,  and  do  not  think  they  apply 
to  the  question  at  issue  herein. 

For  these  reasons  the  order  appealed  from  should  be 
reversed,  with  costs  and  disbursements  to  be  paid  out  of 
the  funds  in  the  hands  of  the  sheriff  and  realized  undei^ 
the  execution  issued  herein;  and  the  motion  of  plaintiff's 
attorney  that  the  sheriff  be  directed  to  pay  to  the  attor- 
ney of  the  plaintiff  herein  the  amount  of  his  lien  for 
costs  and  compensation  agreed  upon — to  wit,  the  sum 
of  $103;39 — out  of  the  moneys  realized  on  said  execu- 
tion, is  hereby  granted,  but  without  costs  of  said  motion. 


McGowN,  P.J.,  concurred. 


Note  oh  the  Effect  of  Gertaih  Assignments  on  Attobnet'^ 

Lien. 

I.  Assignment  of  Cause  of  Action  Pendente  Lite.— Where 
pending  an  action  for  partition  the  plaintiffs  sold  their  shares  of 
the  property  and  all  costs  and  allowances  that  they  might  have  by 
the  suit,  to  a  third  person,  who  continued  the  action  by  a  substi- 
tuted attorney, — Edd^  that  the  assignment  was  subject  to  and 
did  not  affect  the  lien  of  the  attorney  for  the  plaintiff  for  costs 
(Creighton  9.  Ingersoll,  20  Barb,  541). 

Where  pending  suit  on  a  note  the  plaintiff  transferred  it  to  a 
third  person,  who  took  it  with  knowledge  of  the  suit  and  permitted 
it  to  remain  in  the  hands  of  his  assignor's  attorney, — Hdd^  that  the 
attorney  had  a  lien  on  the  note  and  a  judgment  recovered  thereon 
for  his  costs  and  compensation,  and  this  although  he  drew  the 
assignment  (Schwartz  «.  Jenney,  21  Hun,  33). 

II.  General  Assignment. — The  fact  that  a  plaintiff  after  he  re- 
covered judgment  made  an  assignment  for  the  benefit  of  his  credit- 
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on,  does  not  affect  hii  attorney's  lien  on  the  judgment  nor  prevent 
his  enforcing  it  by  supplementary  proceedings  (City  Ct.  N,  T,,  Feb., 
1884,  Merchant  t.  Sessions,  5  N,  71  Civ,  Pro.  24). 

An  assignment,  pendente  lUe,  made  by  the  plaintiffs  in  an  action 
for  the  benefit  of  their  credited,  does  not  affect  the  lien  of  their 
attorneys  for  the  full  amount  of  their  reasonable  services  (Ward  e. 
Craig,  87  If,  Y.  549,  560). 

III.  Aaaignment  of  Judgment. — One  to  whom  a  judgment  is 
assigpied  takes  it  subject  to  the  lien  of  the  judgment  creditor's 
attorney  for  services  rendered  in  the  action  (Marvin  v.  Marvin, 
anie^  p.  274). 

In  Kipp  e.  Rapp  (7  N.  7.  Civ,  Pro,  885)  judgments  in  favor  of 
the  plaintiff  were  assigned  pending  appeal,  and  the  court  says  of 
such  assignments  that  they  might  be  held  inoperative,  '^as  they 
could  not  defeat  a  recovery  by  the  attorney "  in  an  action  brought 
by  him  upon  undertaking  given  to  stay  execution  pending  such 
appeal. 

IV.  Aflsifinunent  of  Attomey's  Claim  for  Services. — In  Chap- 
pell  V.  Dann  (1  Barb,  17,  24),  an  attorney,  Dsnn,  having  recovered 
a  judgment  in  favor  of  his  client,  Humphrey,  caused  some  of  the 
judgment  debtor's  real  property  to  be  sold  under  execution,  and 
bought  it  in  himself  for  the  amount  of  the  judgment  and  the 
expense  of  the  sale,  but  did  not  pay  for  it,  and  the  sheriff  sued  him 
therefor.  Pending  that  action  he  assigned  his  claim  against  Hum- 
phrey for  services  to  one  Chase,  who  brought  an  action  therefor  and 
recovered  judgment,  which  he  assigned  to  the  attorney  Dann,  who 
by  supplemental  answer  pleaded  these  facts,  alleged  that  the  action 
against  him  was  brought  for  the  benefit  of  Humphrey,  and  asserted 
that  he  had  a  lien  for  costs  upon  the  judgment  under  which  the  sale 
was  had,  and  that  he  bought  for  the  benefit  and  as  the  agent  of 
Humphrey  but  in  his  own  name  to  preserve  the  lien.  The  judg- 
ment in  Chase  v.  Huipphrey  was  not  received  in  evidence  on  the 
trial,  and  the  general  term  on  appeal  sustaining  its  exclusion,  said: 

**  The  evidence  was  not  competent  for  the  purpose  of  establish- 
ing the  fact  that  the  defendant  purchased  as  agent  of  the  plaintiff 
in  the  execution,  because  the  action  there  was  between  persons 
neither  of  whom  are  in  any  respects  parties  to  this  action.  Nor  was 
it  competent  for  the  purpose  of  establishing  the  lien  of  the  defend- 
ant as  attorney,  because  if  he  had  one,  in  the  first  instance,  he  lost 
it  irrevocably  when  he  assigned  his  demand  for  the  services  to 
Cha^e.  The  judgments,  when  recovered  for  the  services,  belonged 
to  Chase,  and  if  the  defendant  had  purchased  it  and  was  the  owner 
at  the  time  of  the  trial,  the  lien,  if  there  was  one  originally,  was 
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not  restored.  And  as  a  set-oS  or  counter-claim  clearly  it  was  not 
available.  I  do  not  intend  to  hold  that  there  was  a  valid  lien  in 
favor  of  the  defendant  as  attorney  originally.  It  is  unnecessary  to 
discuss  or  decide  that  question,  as  it  must  be  obvious  that  such  lien, 
if  it  existed,  was  destroyed  by  the  assignment  of  the  claim,  and 
could  not  be  revived  by  a  subsequent  purchase  of  the  judgment.'^ 

y.  Assignment  of  Attorney's  Lien.— In  Janes  on  Liensy  §  226, 
it  is  said:  **Thc  lien  of  an  attorney  for  his  fees  is,  like  any  chose 
in  action,  assignable.  It  is  incident  to  the  judgment  in  which  it  is 
attached,  and  is  necessarily  as  much  assignable  as  is  the  judgment 
to  which  it  is  incident "  (citing  Day  «.  Bowman  [/tk^.],  10  N,  East 
Rep.  126;  Sibley  «.  County  of  Pine,  31  Minn.  201;  s.  c,  17  N.  IT. 
Bep,  337). 

In  another  section  of  the  same  work  (Jones  on  Liens^  §  992): 
*'An  uttorney's  lieu  upon  a  judgment  is  assignable  (Sibley  e. 
County  of  Pine,  31  Minn.  201,  202).  In  this  regard  there  is  no  dis- 
tinction between  an  attorney's  lien  and  the  lien  of  a  mechanic  or 
material-man.  There  is  nothing  in  public  policy  nor  in  the  policy 
or  language  ul  ibe  staiutes  creating  these  liens  which  forbids  the 
assignment  of  them.  To  take  away  their  assignability  would  be  to 
take  away  part  of  their  value.  An  attorney's  lien  upon  a  judgment 
is  a  lien  of  an  equitable  nature,  though  in  many  States  it  is  declared 
by  statute."  • 

An  attorney's  '*  personal  representative  (Magrath  «.  Lord  Mus- 
kerry,  Vem,  dh  8eriv.  171;  s.  c,  IBidg.  P.  C.  476;  Redfearn  «.  Sow- 
erby,  1  Swanst.  84),  or  his  assignee  in  bankruptcy  or  insolvency, 
will  be  held  entitled  to  enforce  this  [retaining]  lien.  So  it  would 
seem  that  the  actual  members  of  a  firm  may  enforce  a  lien  for  costs 
earned  by  their  predecessors  (Gregory  ©.  Cresswell,  14  X.  J,  Ch.  800, 
802).  And  (as  the  law  allows  assignments  of  debts  and  securities 
therefor),  where  a  solicitor,  having  a  lien  on  documents  for  costs, 
assigned  to  his  bankers  the  debt  due  to  him  for  such  costs,  together 
with  the  benefit  of  the  lien,  it  was  held,  in  equity,  that  the  banker 
might  enforce  such  lien.  Bull  v,  Faulkner,  ^  De  G,  db  8.  772 " 
(Stokes  on  Liens  of  Attorneys^  14). 

In  Sibley  v.  County  of  Pine  (81  Minn.  201),  Barnett,  an  attorney 
having  a  lien  on  a  judgment  in  favor  of  certain  school  trustees 
under  General  Statutes  of  Minnesota  of  1878,  chap.  88,  §  16,  as- 
signed his  claim  for  services  and  said  lien  to  plaintiff.  The  judg- 
ment was  '^aid  to  the  defendant,  and  this  action  brought  to  recover 
the  amount  of  the  lien.     The  court  said : 

L  ''BarnetVs  lien  was  assignable.  There  being  nothing  in  the 
lien-right  in  the  nature  of  a  personal  trust,  there  is  no  distinction  in 


^ 
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this  regard  between  an  attomey^s  lien  upon  a  Judgment  and  the  lien 
of  a  mechanic  or  material-roan.  Where  the  lien-holder  is  intrusted, 
as  a  personal  trust,  with  the  property  bound  by  the  lien,  as  would 
be  the  case  where  the  papers  of  a  client  have  come  into  the  posses- 
sion of  his  attorney  in  the  course  of  his  professional  employment,  an 
entirely  different  case  would  be  presented  which  we  do  not  now 
consider.  But  no  such  element  of  personal  trust  existed  in  the 
present  case.  The  lien  was  merely  security  for  the  debt.  There  is 
nothing  in  public  policy,  or  in  the  langusge  or  policy  of  the  statute 
creating  these  liens,  which  forbids  their  being  assigned.  A  debtor 
'cannot  be  injured  by  such  assignment,  while  the  creditor  will  lose 
part  of  the  benefit  of  his  lien  if  he  cannot  assign  it.  To  hold  such 
lieos  assignable  is  to  follow  all  the  analogies  of  the  law. 

**Thi8  position  is  not  only,  in  our  opinion,  sound  in  principle, 
but  abundantly  sustained  by  authority.  This  court  has  so  held  in 
the  case  of  a  mechanic's  lien  (Tuttle  v.  Howe,  14  Minn.  113  [145]). 
In  principle  that  case  is  decisive  of  this  question.  Other  courts 
generally  hold  the  same  doctrine  (laege  e.  Bofisieux,  15  Qrat.  83; 
Kerr  v.  Moore,  54  i/tM.  286;  Jones  «.  Hurst,  67  Mo,  568;  Davis  «. 
Bilsland,  18  Wall.  659;  Rogers  v,  Omaha  Hotel  Co.,  4  NA,  54; 
Skyrme  v.  Occidental  Mill  <&  Min.  Co.,  8  Nem.  219;  Murphy  «. 
Adams,  71  Me.  113).  The  same  thing  has  been  held  by  the  federal 
courts  as  to  ^naritime  liens  (Hull  of  a  New  Ship,  Datiei  [or  2 
Ware],  199;  The  Sarah  J.  Weed,  2  LaweU,  655).  The  doctrine  is 
also  generally  supported  by  the  text-writers  (PhUipi  on  Mech, 
Liens,  §  55;  Eheeland  on  Mech,  Lien%,  g  7).  Indeed,  the  doctrine  of 
those  cases  which  held  that  such  liens  were  merely  personal  privi- 
leges and  incapable  of  being  assigned,  may  now  be  considered 
entirely  exploded. '^ 
The  statute  referred  to  in  the  foregoing  opinion  is  as  follows: 

^^  Extent  of  Lien, — An  attorney  has  a  lien  for  his  compensation, 
whether  specially  agreed  upon  or  implied,  as  provided  herein. 

'*  First,  Upon  the  papers  of  his  client  which  have  come  into  his 
possession  in  the  course  of  his  professional  employment; 

'^  Second.  Upon  money  in  his  hands  belonging  to  his  client; 

**  Third.  Upon  money  in  the  hands  of  the  adverse  party  in  an 
action  or  proceeding  in  which  the  attorney  was  employed  from  the 
time  of  giving  notice  of  the  lien  to  that  party; 

^^  Fourth.  Upon  a  judgment  to  the  extent  of  the  costs  included 
therein,  or,  if  there  is  a  special  agreement,  to  the  extent  of  the  com- 
pensation specially  agreed  on,  from  the  time  of  giving  notice  to  the 
party  against  whom  the  judgment  is  recovered.    This  lien  is,  how- 
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ever,  subordinate  to  tlie  riglita  existing  between  the  parties  to  the 
action  or  proceeding/' 

YI.  Agreements  to  Transfer. — An  agreement  that  the  costs  or 
any  other  recovery  in  an  action  shall  belong  to  an  attorney  passes 
title  thereto  and  creates  an  equity  therein  superior  to  a  right  to  set 
oR  another  judgment. 

In  Zogbaum  v,  Parker  (66  Barb.  841),  Z.,  the  plaintiff,  was  the 
owner  of  a  judgment  against  B.,  one  of  the  defendants.  In  an 
action  brought  by  B.  against  Z.  for  false  imprisonment,  a  verdict 
was  rendered  in  favor  of  B.  Before  judgment  was  entered,  B.,  in 
pursuance  of  a  previous  agreement,  assigned  the  verdict  to  his 
attorney  in  payment  for  legal  services  in  the  action  and  another 
indebtedness  of  $200.  Eddj  that  the  agreement  between  B.  and 
his  attorney,  as  to  the  disposition  of  the  proceeds  of  that  suit,  was 
valid.  Hield,  also,  that  the  plaintiff  had  no  claim  to  set  off  the 
judgment  owned  by  him  against  the  one  recovered  in  the  action 
brought  by  B.  That  the  right  to  set  off  did  not  arise  until  judg- 
ment was  perfected;  and  the  assignment  of  the  verdict  was  a  com- 
plete answer  to  the  claim  of  set-off. 

The  court  said:  *^ First,  The  original  agreement  made  at  the 
commencement  of  the  suit  as  to  the  disposition  of  the  proceeds  of 
the  recovery  was  valid  and  binding.  It  was  decided  in  Rooney  v. 
Second  Avenue  R.  R.  Co.  (18  N.  Y.  368)  that  an  attorney's  lien  still 
exists  and  applies  to  the  amount  which  was  agreed  upon  as  a  com- 
pensation; and  that  Mt  is  still  true  that  the  attorney  is  to  be 
regarded  as  the  equitable  assignee  of  the  judgment  to  the  extent 
of  his  claim  for  services  in  the  action.'  Presumptively  the  lien  of 
the  attorney  extends  only  to  the  amount  of  the  taxable  costs.  .  .  . 
Where  the  judgment  is  previously  agreed  to  be  assigned  to  the 
attorney  or  anybody  else,  in  good  faith,  for  value,  the  assignee  has 
the  prior  equity,  and  cannot  be  superseded  by  a  right  to  set-off 
which  subsequently  accrued  on  the  recovery  of  the  judgment  (Ely  v. 
Cook,  38  N.  r.  865).  .  .  . 

*'  Second.  The  assignment  of  the  verdict  is  a  complete  answer  to 
the  claim  of  the  plaintiff  to  set-off.  The  right  to  set-off  did  not 
arise  till  judgment  was  perfected.  There  is  no  set-off  against  or  in 
favor  of  a  mere  verdict  or  report  of  a  referee  in  an  action  for  tort. 
*0n  the  day  of  the  assignment  no  right  of  set-off  exists.  It  was 
only  upon  the  entry  of  judgment  that  the  plaintiff  came  into  a 
situation  to  claim  a  set-off  either  by  motion  or  bill  in  equity,  and 
before  that  time  the  claim  of  Carter  had  been  assigned  for  a  valu- 
able consideration  to  his  attorney,  the  defendant'  (Roberts  e. 
Caitbr,  88  N,  Y.  107)." 
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The  court  of  appeals  (55  N,  Y,  120)  affirmed  the  judgmeDt 
entered  on  this  decision,  saying: 

**  The  plaintiff  bases  his  right  to  equitable  relief  upon  the  insol- 
vency of  the  defendant,  Blodgett,  and  it  is  clearly  the  duty  of  the 
court  to  protect  the  equities  of  all  persons  who  have  any  interest  in 
the  demands  sought  to  be  set  off.  The  mutual  demands  of  the 
plaintiff  and  Blodgett  did  not  arise  out  of  the  same  business,  and 
there  is  no  inherent  equity  in  favor  of  the  plaintiff.  The  question 
is  which  of  these  partiea  has  the  superior  equity  ?  I  concur  with 
the  conclusions  of  the  learned  judge,  that  the  equities  of  Parker  and 
Ganson  are  superior  to  those  of  the  plaintiff.  The  agreement  for 
their  services  in  presenting  the  action  for  false  imprisonment  to  be 
compensated  by  the  security  of  the  verdict,  when  obtained,  al- 
though not  effective  to  transfer  the  cause  of  action,  attached  as  an 
equitable  claim  to  the  verdict,  and  the  assignment  transferred  the 
title  to  them.  The  contract  was  not  unlawful,  nor  for  any  reason 
invalid.  The  consideration,  being  for  services  for  obtaining  the 
verdict,  gives  them  a  right  superior  to  that  of  the  plaintiff,  who 
occupied  no  relation  to  the  demand  whatever,  and  was  only  a 
common  judgment  creditor.  The  only  question  there  can  be  is  as  to 
the  $200,  which  was  a  precedent  debt  in  favor  of  Parker,  but  that 
was  included  in  the  original  arrangement,  and,  we  may  presume, 
constituted  an  inducement,  on  his  part,  in  undertaking  the  prosecu- 
tion ;  and  I  see  no  reason  why  the  insolvency  of  Blodgett  should  not 
inure  to  his  benefit  as  well  as  the  plaintiff.  Mainly  concurring  in 
the  opinion  of  Judge  Talcott,  I  do  not  deem  it  necessary  to  repeat 
the  authorities  cited  by  him,  nor  to  review  the  numerous  cases  cited 
in  the  able  and  elaborate  brief  of  the  counsel  for  the  appellant.  It 
is  sufficient  to  say  that  no  one  of  them  is  in  conflict  with  the  con- 
clusion arrived  at "  (Perry  o.  Chester  Court  of  Appeals,  53  N,  F. 
240). 

In  £ly  «.  Cook  (9  AUb,  /V.,  866 ;  8.  o.,  2  HUU  406)  the  facts  as 
stated  in  the  report  of  the  decision  were  as  follows: 

On  the  29th  day  of  November,  1850,  Cook,  one  of  the  defend- 
ants in  the  present  action,  had  confessed  judgment  to  Ely,  the 
plaintiff.  On  the  81st  day  of  December,  1851,  Cook  obtained  a 
discharge  under  the  two-thirds  act.  In  October,  1856,  Cook 
recovered  judgment  for  costs  against  Ely  in  a  creditor's  action 
which  Ely  had  brought  upon  the  first-mentioned  judgment,  seeking 
to  set  aside  an  assignment  made  by  Cook.  That  creditor's  action 
was  commenced  in  1851.  The  Messrs.  Sherwood,  who  were  Cook's 
attorneys  in  that  action,  agreed  with  him,  when  they  undertook  the 
defence  of  the  action,  that  the  costs,  if  any,  should  belong  to  them; 
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and  upon  the  recoTery  of  the  judgment  for  costs  Cook  astigned  it  to 
them. 

Ely  brought  the  present  action  against  both  Cook  and  the 
Messrs.  Sherwood,  asking  that  the  insolvent  discharge  be  declared 
▼oid,  and  that  the  judgment  which  he  held  against  Cook  should  be 
set  off  against  the  judgment  recovered  by  Cook,  and  which  had 
been  assigned  to  the  defendants  Sherwood. 

The  court  of  common  pleas  at  special  term  in  April,  1858,  say, 
per  Bbadt,  J. : 

''It  is  true  that  at  the  time  the  agreement  was  made  by  the 
Sherwoods  with  Cook  no  costs  had  accrued,  and  that  from  the 
nature  of  the  action  brought  against  the  latter  costs  might  not  have 
been  g^nted  had  he  succeeded,  but  that  did  not  affect  the  right  of 
Cook  to  bargain  upon  the  hypothesis  that  he  might  recover  costs. 
That  doubt  was  a  matter  affecting  only  the  employer  and  the 
employed,  which  third  persons  have  no  power  to  interfere  with. 
Having  the  right  to  make  the  agreement,  and  the  agreement  not 
being  against  the  policy  of  the  law,  it  was  binding  upon  the  parties, 
and  must  be  sustained.  From  the  moment  the  Sherwoods  began  to 
defend  the  action  against  Cook,  an  equity  in  their  favor  commenced, 
and  so  continued  down  to  the  time  when  the  costs  were  adjusted. 
They  labored  for  those  costs,  and  having  succeeded  in  the  defence, 
it  must  be  assumed  that  they  earned  them  by  diligence,  industry, 
and  skill.  They  took  the  risk  in  reference  to  the  costs,  and  having 
done  so,  the  costs  never  in  fact  belonged  to  the  defendant  in  the 
action.  Prior  to  the  Code  of  Procedure  the  courts  would  not 
refuse  to  set  off  one  judgment  against  another  because  of  the 
attorney's  lien,  and  upon  the  gpround  that  the  equities  of  the  parties 
were  superior  to  those  of  the  attorneys,  the  attorney  looking  in  the 
first  instance  to  the  personal  security  of  his  client  (The  People  eob 
rd.  Manning  v.  The  New  York  Common  Pleas,  18  Wend,  649; 
NicoU  e.  Nicoll,  16  Ih,  446).  And  without  reference  to  the  ques- 
tion whether  the  attorney's  lien  still  exists,  although'  it  seems  to  be 
settled  (Ward  v.  Woodsworth,  1  B.  D.  Smith's  R,  13  How.  iV. 
B.,  186;  11  lb.  100;  20  Jft»r&.  641;  21  lb.  17;  4  lb.  47). 

''There  is  little  doubt  that  the  principle  upon  which  courts 
heretofore  permitted  judgments  to  be  set  off  must  still  prevail  even 
if  the  lien  is  held  to  continue.  But  in  this  case  something  more 
than  a  mere  lien  exists,  as  already  stated.  The  costs  that  might  be 
awarded  were  passed  to  the  Sherwoods  in  anticipation  of  their  re- 
covery as  a  compensation  for  their  services  which  would  result  in 
that  recovery ;  and  as  each  particular  service  for  which  costs  were 
allowed  was  performed,  the  right  of  the  Sherwoods  to  the  compen- 
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sation  for  that  service  attached,  not  by  lien  alone,  but  by  express 
agreement.  Cook  said  at  or  about  the  time  that  the  agreement  was 
made  that  he  had  no  means  to  carry  on  the  suit ;  that  he  had  failed, 
made  an  assignment,  and  had  gone  through  the  insolvent  act.  It 
would  seem  from  these  circumstances  that  the  Sherwoods  looked 
first  to  the  costs  for  security,  and  not  to  the  personal  responsibility 
of  Cook,  who  had  declared  himself  to  be  irresponsible,  and  it  fol- 
lows that  so  far  as  the  cases  (iupra)  are  founded  upon  the  theory 
that  the  attorney  relies  first  upon  his  client  for  payment,  they  have 
no  application  to  this  case.  For  these  reasons  I  think  the  defend- 
ants Sherwood  entitled  to  judgment." 

The  court  at  general  term,  per  Dalt,  J.  (HiLTOir,  J.,  concur- 
ring), says: 

**  Upon  the  trial  in  this  suit  it  was  proved  that,  after  the  com- 
mencement of  that  action  and  before  an  answer  was  put  in,  an 
arrangement  was  made  between  Cook  and  his  attorneys,  the  Messrs. 
Sherwood,  to  the  effect  that  the  costs  of  the  defense  of  the  action 
should  belong  to  the  attorneys.  Mr.  John  Sherwood  swore  that 
Cook  came  to  them,  the  attorneys,  and  told  them  that  he  had  no 
means  to  carry  on  the  suit;  that  he  had  failed,  made  an  assignment, 
and  had  gone  through  the  two- thirds  act;  that  the  witness  told  him 
that  he  would  succeed  in  the  action,  that  the  suit  was  frivolous,  and 
that  the  complaint  would  be  dismissed ;  that  they  would  go  on  and 
defend  the  action,  and  that  they  would  get  a  bill  of  costs  out  of  the 
plaintiff  for  their  services,  which  would  belong  to  them,  the  attor- 
neys; and  that  Cook  said,  *  Certainly,  that's  all  right,'  er  other  words 
expressing  assent  to  the  agreement  or  arrangement.  The  attorneys 
went  on,  paid  all  the  disbursements,  and  defended  the  suit,  which 
was  a  protracted  litigation,  having  been  carried  by  the  plaintiff  to 
the  court  of  appeals;  and  when  judgment  was  rendered  in  Cook's 
favor  for  the  costs  above  stated,  he  assigned  the  judgment  to  them. 
The  judge  below  found  that,  after  the  commencement  of  the  suit 
and  before  the  trial,  an  arrangement  and  agreement  was  made 
between  Cook  and  the  Messrs. .  Sherwood  that  the  costs  to  be 
recovered  were  to  belong  to  them;  and  I  think  that  he  was  war- 
ranted by  the  facts  in  so  finding.  This  agreement  was  made  before 
the  defense  of  the  suit  was  undertaken  by  the  defendants  Sherwood, 
and  the  service  which  they  agreed  to  render  and  did  render  was  a 
good  consideration  for  the  making  of  such  an  agreement.  The 
question  of  an  attorney's  lien,  so  much  discussed  in  the  various 
stages  of  this  case,  does  not,  in  fact,  arise.  By  the  long-established 
practice  of  the  courts,  the  attorney  has  a  lien  upon  the  judgment  for 
his  costs,  subject,  however,  to  the  equitable  right  of  the  parties  to 
set  off  one  claim  against  another ;  and  if  the  parties  settle  in  fraud 
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of  the  attorney's  lien,  the  judgment  will  be  enforced  to  the  extent 
of  the  lien.  But  the  defendants  Sherwood  did  not  call  upon  the 
court  to  protect  a  lien,  which  they  had  upon  the  judgment  for  costs, 
or  interpose  any  such  lien,  as  against  the  plaintifE's  right  of  set-off. 
They  are  the  assignees  and  owners  of  the  judgment,  which  has  been 
assigned  to  them  by  Cook  in  consummation  of  an  agreement  which 
he  made  with  them,- when  they  undertook  the  defense  of  the  suit, 
that  the  costs  should  belong  to  them.  Their  right  is  founded,  pri- 
marily, upon  a  transfer  or  equitable  assignment  by  Cook  to  them  of 
a  thing  in  expectancy,  which  was  valid  and  will  be  sustained  by 
the  court.  'Whatever  doubts  may  have  existed  heretofore,'  says 
Wblls,  J.,  in  Field  v.  Mayor,  etc.,  of  New  York  (2  8eld.  187),  <the 
better  opinion  now  is,  that  courts  of  equity  will  support  assignments, 
not  only  of  things  in  action,  but  of  contingent  interests  and  expec- 
tations, and  of  things  which  have  no  present  actual  existence,  but 
rest  in  possibility,  provided  the  agreements  are  fairly  entered  into, 
and  it  would  not  be  against  public  policy  to  uphold  them.'  Bbfore 
these  costs  were  created,  and  before  it  could  be  known  that  Cook 
would  ever  be  entitled  to  any,  when  the  matter  rested  in  mere 
expectation  and  possibility,  they  made  this  agreement  that  they 
were  to  have  the  costs  for  their  services  as  attorneys;  and  if  any 
doubt  existed  before  the  Code  as  to  the  right  of  any  attorney  to 
make  such  an  agreement,  none  can  exist  now — the  Code  having 
repealed  all  laws  restricting  or  controling  the  right  of  a  party  to 
agree  with  his  attorney  for  his  compensation.  They  gave  their 
services  and  paid  the  disbursements  in  the  long  course  of  litigation. 
Their  expectation  was  realized ;  the  plaintiff  failed  in  his  suit,  and 
when  a  judgment  was  rendered  in  Cook's  favor  for  costs  against  the 
plaintiff,  as  the  costs,  by  the  previous  agreement,  belonged  to  the 
Sberwoods,  Cook  assigned  the  judgment  to  them.  The  defendants 
Sherwood,  therefore,  cannot  be  regarded  as  assignees  of  a  judgment 
nominally  in  the  name  of  Cook,  but  the  whole  interest  in  which 
belonged  to  them  when  the  judgment  was  rendered.  This  case, 
consequently,  is  distinguishable  from  The  People  v.  Manning  (18 
Wend.  649),  which  was  also  a  judgment  for  costs  assigned  to  the 
attorney,  for  there  no  such  prior  agreement  existed ;  in  addition  to 
which  that  case  is  of  no  authority,  as  it  was  subsequently  reversed. 
And  the  case  before  us  is  equally  distinguishable  from  Nicoll  v' 
NicoU  (16  Wend,  446),  in  which  the  attorney,  relying  simply  upon 
his  lien  upon  the  judgment  for  his  costs,  was  not  allowed  to  inter- 
pose it  against  the  appellant's  statutory  right  to  his  set-off. 

''The  defendants  Sherwood,  then,  being  the  parties  who  had  the 
sole  interest  in  this  judgment  when  it  was  rendered,  through  their 
previous  agreement  with  Cook,  the  plaintiff  had  no  claim  to  set  off 
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his  judgment  against  it;  and,  having  failed  in  this,  I  do  not  see 
that  he  could  be  entitled  to  any  judgment.*' 

An  appeal  from  the  judgment  entered  on  this  deddon,  taken  by 
the  plaintiff  to  the  court  of  appeals,  resulted  in  its  affirmance,  the 
court  saying: 

*'  If  we  adhere  to  the  case  of  Rooney  v.  The  Second  Avenue  B.  K 
Co.  (18  2^.  T,  Bep,  868),  there  would  not  seem  to  be  much  doubt 
upon  this  subject,  ...  In  that  case  the  agreement  between  the 
attorney  and  his  client  was  sustained;  thus  holding  that  the  attor- 
ney, independent  of  any  agreement,  had  a  lien  upon  the  judgment 
recovered  for  his  costs  to  the  extent  of  -the  amount  thereof,  but 
that  it  was  competent  for  the  attorney  and  client  to  fix  a  larger  or 
different  amount  of  compensation;  and  the  right  of  the  attorney 
under  such  an  agreement  would  be  protected.  That  case  is  there- 
fore an  authority  directly  in  point  to  sustain  the  judgment  rendered 
in  this  action.  The  agreement  made  here  is  a  fact  established  in 
this  case,  and  it  can  be  decided  on  that  ground  independent  of  the 
question  of  lien  of  the  attorney  for  costs  as  such.  Here  the  attorney 
was  to  have  the  whole  amount  of  the  recovery  as  his  compensation 
for  carrying  on  the  defense  to  the  action  prosecuted  by  this  present 
plaintiff  to  set  aside  Cook's  assignment.  It  was  lawful  to  make 
such  an  agreement.  It  was  based  upon  a  good  consideration— 
namely,  services  rendered  and  to  be  rendered  in  the  defense  of  that 
action.  After  such  agreement  was  made,  Cook  ceased  to  have  any 
interest  in  the  recovery  in  this  action.  Whatever  judgment  be 
should  recover  therein  of  right  belonged  to  the  defendants  Sher- 
wood and  not  to  the  defendant  Cook.  In  executing  to  them  the 
assignment  of  November  6,  1856,  he  did  but  do  what  in  equity  he 
would  have  been  compelled  to  do.  The  plaintiff  has  therefore  no 
legal  or  equitable  claim  to  have  this  judgment — which,  although 
recovered  in  the  name  of  Cook,  did  not  in  fact  belong  to  him,  nor 
had  he  any  interest  therein — applied  in  reduction  ot  the  debt  which 
Cook  owes  to  him  upon  his  judgment." 

See  also,  on  this  subject,  Turno  «.  Parks,  3  Hovd,  Ft,  K  8.  35; 
Prouty  V.  Swift,  10  Hun,  282;  Naylor  v.  Lane,  5  N.  F.  Oiv.  Pro. 
150;  Channing  v.  Moore,  13  Id,  849. 

An  agreement  between  a  client  and  his  attorney  that  the  attorney 
shall  have  a  lien  for  his  services  to  a  certain  amount  constitutes  a 
valid  equitable  assignment  of  the  judgment  pro  ta/nto,  which 
attaches  to  the  judgment  as  soon  as  entere  (21  Am,  L.  B,  79). 
(See  also  Stewart  v,  Hilton,  19  Blotch,  U,  8.  290). 

Such  agreements  may  be  by  parol  (Williams  «.  Ingersoll,  89  N,  Y. 
518;  Freeholders  «.  Bank,  88  N,  J,  Eq,  86).  (See  also  Langworth  v, 
Hendy,  22>m.  Ohio,  73;  Cunningham t>.  McGrady,  2  BaaA,  [Tenn.^  141.) 
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YII.  ABsigninent  to  Attorney. — An  assignment  of  a  judgment 
by  the  judgment  creditor  to  his  attorney,  in  payment  or  security  for 
his  fees  in  the  suit,  is  effectual  to  prevent  a  set-off  against  such 
judgment  of  another  judgment  previously  recovered  by  the  judg- 
ment debtor  against  the  judgment  creditor  (Benjamin  v.  Benjamin, 
17  Chnn,  110;  Rumrill  v.  Huntidl^tou,  5  Day  [Conn.]  163;  Kice  v, 
Garnhart,  85  WU.  282).  If  an  attorney  undertakes  the  defense  of  a 
suit  for  an  insolvent  client  in  consideration  that  the  costs  that  might 
be  recovered  should  belong  to  him,  and  he  recovers  a*  judgment  for 
costs  and  assigns  this  to  the  attorney,  a  judgment  against  the  de« 
fendant  cannot  be  set  off  against  such  judgment  for  costs "  (Jone$ 
on  Liens,  §§  222,  228). 

It  is  well  settled  that  the  attorney's  lien  makes  him^an  equitable 
Assignee  of  a  judgment  for  costs  and  prevents  set-off  (Naylor  v. 
Lane,  5  K.  T.  Oiv.  Pro,  160;  Marshall  v.  Meech,  51  N.  T.  148; 
Dimick  «.  Cooley,  8  K  T,  Civ,  Pro,  146 ;  Coughlin  «.  N.  Y.  Cent. 
R  R.  Co.,  77  N,  T,  443;  Wright  «.  Wright,  10 Id.  06;  Kippv.  Rapp, 
7  N,  T,  Civ,  Pro,  886). 

It  will  have  this  effect  even  without  an  actual  assignment  of 
the  judgment  to  the  attorney  (Wilkins  v,  Batterman,  4  Barb.  47,  and 
cases  last  above  cited). 

In  Wilkins  v.  Batterman  (4  Barb.  47)  the  court  says  : 

*^  An  attorney  has  a  lien  on  a  judgment  recovered  by  him  for  his 
costs.  He  is  equitably  entitled  to  the  costs  as  a  compensation  for 
hia  labor  and  expense  of  prosecuting  or  defending  the  suit.  He  is 
regarded  as  an  assignee  of  the  judgment  to  the  extent  of  the  costs 
included  therein.  ...  In  Martin  v,  Hawkes  (16  John,  405)  it  was  de- 
cided that  the  attorney  stood  in  the  situation  of  an  assignee  of  the 
judgment  to  the  extent  of  his  costs ;  and  that  he  also  stood  in  the 
same  equity  that  he  would  have  done  had  the  judgment  been  as- 
signed to  him.  ...  If  the  attorneys  of  Wilkins  stood  in  the  situation 
of  assignees,  they  ought  to  be  entitled  to  all  the  rights  incident  to 
that  character.** 

Where  the  judgment  is  assigned  to  the  attorney,  the  lien  becomes 
merged  therein,  and  the  attorney's  interest  is  one  of  ownership 
(Bishop  V,  Garcia,  14  Abb,  Pr,  N.  8,  69 ;  Dodd  v,  Brott,  1  Minn, 
270;  Naylor  «.  Lane,  6  N,  T,  Civ.  Pro,  160;  Terney  v,  Wilson,  16 
Vt.  282;  Sharley  v.  Bellows,  4  N,  H,  847;  Dunkin  v,  Vandenbergh, 
1  Paige,  62 ;  Gridley  v.  Garrison,  4  Id.  647).  (But  %ee  Nicoll  v,  Nicoll, 
16  Wend,  446;  Zogb&um  v,  Parker,  55  N,  Y,  120;  Firmenich  v. 
Bovee,  1  Hun,  282;  Davidson  v,  Alfaro,  16  Hun,  863;  8.  c,  80,  N,  T. 
660;  Eberhardt  v,  Schuster,  10  Ahb,.N,  G,  374;  Currier  v,  Boston  R., 
87  N.  H.  228;  Boyer  v.  Clark,  8  Neb,  161.) 
Vol.  XXII.— 19. 
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JANEWAT  %  HAFT  et  d. 

SUPEBIOB  GOUBT  OF  BUFFALO,  SPECIAL  TeBM  ;  JULT,  1892. 

§§  3060. 

Underiaking  on  appeal  from  juHiee^i  wwri^-UdbQAtjf  of  wreUe^. 

The  Buretm  in  an  undertaking  given  to  stay  execution  pending  an 
appeal  from  a  justice's  court  to  a  county  court,  to  the  effect  that 
'4f  the  appeal  is  dismissed,  or  if  judgment  is  rendered  against 
the  appellant,  in  the  appellate  court,  and  an  execution  issued 
thereupon  is  returned  wholly  or  partly  unsatisfied,  the  sure- 
ties will  pay  the  amount  of  the  judgment  or  the  portion  there- 
of remaining  unsatisfied,  not  exceeding  a  sum  specified,"  are  not 
liable  for  a  judgment  rendered  against  such  appellant  in  the 
justice's  court,  where  upon  such  appeal  the  judgment  appealed 
from  was  reversed  and  a  new  trial  ordered  in  the  justice's  court. 
To  charge  the  sureties  with  liability,  there  must  be  a  judgment 
rendered  against  the  appellant  in  the  appellate  court. 

Smith  9.  Crouse  (24  Barb,  488)  ;  Gardner  «.  Barney  (24  Emo.  iV. 
467) ;  Robinson  «.  Plimpton  (25  N,  T.  484),  distinguished  and 
not  followed. 

{Decided  July  8,  1892.) 

Demurrer  by  defendant  to  plaintiff's  complaint  on  the 
ground  that  it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

The  facts  appear  in  the  opinion. 

Edward  T.  Durand^  for  defendant  and  demurrer. 

Henry  D.  WiUiams,  for  plaintiff,  opposed. 
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Trrus,  C.J. — It  appears  from  the  compkaDt  that  on 
the  26th  day  of  February,  1891,  the  plaintiff  recovered  a 
judgment  in  the  municipal  court  of  Buffalo  against  the 
defendant  for  $117.47  damages  and  $7  costs ;  that  the 
defendant  took  an  appeal  from  the  judgment  to  the  gen- 
eral term  of  this  court ;  that  the  court  ordered  a  new 
trial  before  the  municipal  court,  and  stayed  proceedings 
on  the  judgment  and  execution  until  the  determination 
of  that  case.  The  new  trial  in  the  court  below  resulted 
in  a  judgment  in  favor  of  the  plaintiff,  and  against  the 
defendant,  for  $140.83  damages  and  costs.  An  execu- 
tion was  issued  on  that  judgment,  and  returned  wholly 
unsatisfied. 

The  undertaking  on  the  original  appeal  was  given 
pursuant  to  section  3050  of  the  Code  of  Civil  Procedure 
for  the  purpose  of  staying  execution  pending  the  appeal. 
It  was  conditioned  that  "  if  the  appeal  is  dismissed,  or 
if  judgment  is  rendered  against  the  appellant,  in  the 
appellate  court,  and  an  execution  issued  thereupon  is 
returned  wholly  or  partly  unsatisfied,  we,  the  said  sure- 
ties, will  pay  the  amount  of  the  judgment,  or  the  portion 
thereof  remaining  unsatisfied,  not  exceeding  the  sum  of 
$250." 

This,  in  substance,  is  the  language  of  section  3050  of 
the  Code ;  and  it  is  now  claimed  by  the  plaintiff  that  the 
condition  of  the  undertaking  has  become  operative  by 
reason  of  his  failure  to  collect  the  judgment  obtained  on 
the  trial  in  the  court  below. 

Under  section  356  of  the  old  Code,  the  condition  of 
the  undertaking  required  to  stay  execution  was  ''  to  the 
effect  that  if  judgment  be  rendered  against  the  appellant, 
and  execution  thereon  be  returned  unsatisfied  in  whole 
or  in  part,  the  sureties  will  pay  the  amount  unsatisfied." 
It  has  been  held  under  this  section,  where  the  facts  were 
quite  similar  to  the  case  before  us,  that  the  sureties  were 
liable  foi:  the  judgment  obtained  in  the  court  below 
whenever  the  condition  became  operative  by  reasom  of  a 
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failure  to  reverse  the  judgment  (Lowry  v.  Tew,  25  Hun, 
257). 

In  Humerton  v.  ^&j  (65  N.  Y.  380)  an  undertaking 
was  given,  on  appeal  from  the  justice's  court,  for  a  new 
trial  in  the  appellate  court,  and  a  judgment  was  finally 
rendered  in  the  appellate  court  against  the  appellant 
It  was  held  in  an  action  on  the  undertaking  given  to  stay 
the  execution  that  this  section  of  the  Code  had  reference 
to  the  judgment  obtained  in  the  appellate  court,  and 
ti.3  plaintiff  was  allowed  to  recover. 

In  Smith  v.  Crouse  (24  Barb.  433)  where  the  defend- 
ant in  a  justice's  court  judgment  gave  an  undertaking  to 
stay  execution  pursuant  to  section  356  of  the  old  Code, 
pending  an  appeal  to  the  county  court,  where  the  judg- 
ment was  reversed,  and  on  appeal  to  the  supreme  court 
the  judgment  of  the  county  court  was  reversed  and  that 
of  the  justice  affirmed,  it  was  held  that  the  sureties  were 
liable  on  the  undertaking  for  the  whole  judgment,  includ- 
ing costs,  in  the  supreme  court ;  the  court  saying  that 
the  language  of  the  undertaking  was  broad  enough  to 
cover  the  judgment  in  the  supreme  court,  not  being 
limited  in  phraseology  to  the  county  court. 

In  Gardner  v.  Barney  (24  How,  Pr.  467)  an  appeal 
was  taken  to  the  general  term  from  the  judgment  of  the 
special  term,  and  that  court  reversed  the  special  term, 
and,  on  appeal  to  the  court  of  appeals,  that  court  re- 
versed the  general  term.  It  was  held  that  the  sureties 
in  an  undertaking  given  pursuant  to  section  335  were 
liable  for  the  costs  to  the  court  of  appeals ;  that  the 
affirmance  spoken  of  in  the  undertaking  is  an  affirmance 
of  any  legally  constituted  tribunal  having  cognizance  of 
the  subject  of  the  litigation. 

Robinson  v,  Plimpton  (25  N.  Y.  484)  was  an  action  on 
an  undertaking  given  on  appeal  from  the  judgment  of 
the  special  term  under  section  335  of  the  old  Code, 
where  the  judgment  of  the  special  term  wa^  reversed, 
and,  on  appeal  to  the  court  of  appeals,  the  judgment  of 
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the  general  term  was  reversed  and  that  of  the  special 
term  affirmed.  It  was  held  that  the  sureties  on  the 
undertaking  given  on  appeal  from  the  special  term  were 
liable  ;  that  it  was  within  the  language  M  the  Code  and 
of  the  undertaking. 

These  cases  seem  to  turn  upon  the  language  of  the 
statute  and  of  the  undertaking,  and  all  recognize  the  fact 
that  the  language  used  does  not  limit  the  liability  of  the 
surety  to  the  judgment  of  the  court  to  which  the  appeal 
is  taken.  It  will  be  observed  that  section  3050  does  not 
follow  the  general  language  of  section  356  of  the  old 
Code,  "  that  if  judgment  is  rendered  against  the  appel- 
lant, and  execution  thereon  returned  unsatisfied,"  etc., 
but  places  a  limitation  upon  the  liability  of  the  sureties 
— "  If  the  appeal  is  dismissed,  or  if  judgment  is  ren- 
dered against  the  appellant,  in  the  appellate  court,  and  an 
execution  issued  thereupon  is  returned  "  unsatisfied,  etc. 
To  charge  the  sureties  with  liability  under  this  sec- 
tion, there  must  be  a  judgment  rendered  against  the 
appellant  in  the  appellate  court.  Can  it  be  said  a  judg- 
ment was  rendered  against  the  appellant  in  this  court  on 
the  appeal  ?  In  case  of  no  appearance  of  the  defendant 
in  the  municipal  court,  and  a  judgment  is  taken  against 
him  by  default,  he  may  apply  to  that  court,  and  it  has 
power  to  open  the  default  and  allow  him  to  come  in  and 
defend ;  and,  if  a  transcript  has  been  filed,  he  may 
apply  to  the  special  term  of  this  court,  and  it  may  open 
the  default,  and  order  a  new  trial  in  the  municipal  court 
upon  such  terms  as  may  be  just ;  or  he  may  appeal 
under  the  Code,  and  stay  judgment,  and  the  court  may,  on 
such  appeal,  stay  or  set  aside  the  judgment,  and  order  a 
new  trial  in  the  court  below,  as  was  done  in  this  case. 
Can  it  be  said  that  such  an  order  is  a  judgment  ?  No 
execution  was  issued  against  the  appellant  on  a  judg- 
ment rendered  against  him  in  the  appellate  court.  The 
judgment  which  the  plaintiff  now  seeks  to  enforce  is  a 
judgment  given  on  a  new  trial  in  the  court  below,  and, 
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by  the  terms  of  the  undertaking,  the  sureties  agreed  to 
pay  the  judgment  rendered  in  the  appellate  court,  thus 
limiting  their  liability  to  the  judgment  rendered  in  this 
court.  • 

Since  section  3050  of  the  Code  of  Civil  Procedure  is 
a  re-enactment  of  section  366  of  the  old  Code,  the  change 
which  limits  the  liability  of  the  surety  to  a  judgment 
rendered  in  the  appellate  court  is  significant,  and  some 
evidence  that  the  revisers  intended  what  the  language 
seems  to  indicate  they  did,  having  in  view  the  fact  that 
the  courts  had  practically  extended  the  liability  of  the 
sureties  to  the  payment  of  the  debt  whenever  it  should  be 
finally  determined  against  the  appellant  in  any  court. 
In  the  absence  of  any  authority  enlarging  the  liability 
of  the  surety  under  this  execution,  so  as  to  charge  him 
upon  the  facts  in  this  case,  I  think  the  court  should  fol- 
low the  plain  reading  of  the  statute.  If  this  is  done,  the 
sureties  are  not  liable,  and  the  demurrer  should  be  sus- 
tained. 


PEOPLE  ex  reL   OAK  HILL  CEMETERY 
ASSOCIATION  V.  PRATT  et  al 

}  SuPBEME  Court,  Fifth  Department,  Monroe  County 

Special  Term;  June,  1892. 

§3240. 

TosU — what  taaoahU  in  »pecidl  proceeding. 

Where,  upon  appeal  to  the  court  of  appeals  from  an  order  of  the  gen- 
eral term  of  the  supreme  court  modifying  an  order  of  the  special 
term  made  upon  hearing  of  certiorari  to  review  an  assessment, 
the  orders  of  both  the  special  and  gieneral  terms  are  reversed 
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and  the  assessment  vacated,  with  costs  to  the  relator  in  all  courts, 
the  relator  is  entitled  not  merely  to  motion  costs  at  general  term 
and  in  the  court  of  appeals,  but  to  costs  at  the  rates  allowed  for 
similar  services  in  an  action  brought  in  the  same  court. 

Rensselaer  &  Saratoga  K.  R.  Co.  v.  Davis  (55  JV.  Y,  147) ;  In  re  Man- 
hattan Sav.  Insc.  (82  Id,  142) ;  In  re  P.  E.  Public  School  (86  Id, 
896) ;  In  re  Holden  (126  Id,  589),  followed. 

(Decided  June  27,  1892.) 

Motion  by  the  relator  for  a  new  taxation  of  costs. 

The  facts  are  stated  in  the  opinion: 

S.  F,  Bemington^  for  relator  and  motion. 

C.  D.  Keihdy  for  defendant,  opposed. 

Davy,  J. — These  proceedings  were  taken  under  chap- 
ter 269  of  the  Laws  of  1880  to  correct  the  assessment  on 
the  relator's  property  for  the  year  1890.  The  special 
term  reduced  the  assessment  from  seventy-five  to  fifty- 
two  thousand  dollars,  but  no  costs  were  allowed  by  the 
court  to  either  party.  From  the  special  term  judgment 
.  the  relator  appealed  to  the  general  term,  and  the  re- 
spondent also  appealed  from  that  part  of  the  decision 
reducing  the  assessment.  The  general  term  affirmed 
the  judgment  of  the  special  term,  without  costs.  From 
this  judgment  the  relator  appealed  to  the  court  of  ap- 
peals, and  the  respondent  also  appealed  from  so  much 
of  the  judgment  as  reduced  the  assessment.  The  court 
of  appeals  reversed  the  judgment  of  the  special  and  gen- 
eral terms,  and  vacated  the  assessment,  with  costs  to  the 
appellant  in  all  of  the  courts.* 

The  county  clerk,  in  taxing  the  costs,  has  allowed 

*  The  special  term  opinion  filed  upon  the  hearing  of  the  certiorari 
is  reported  in  14  N,  T.  8upp,  551 ;  that  of  the  general  term  on  ap- 
peal therefrom  in  88  8t.  Bep,  598;  8.  c,  14  N,  T.  Supp,  804;  and  the 
opinion  of  the  court  of  appeals  in  29  N.  E,  Rep.  7. 
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the  relator  motion  costs  only  in  the  general  term  and  in 
the  court  of  appeals.  The  relator  now  moves  for  a  re- 
taxation  of  costs,  on  the  ground  that  the  costs  should 
have  been  taxed  as  in  an  action. 

The  application  to  vacate  an  assessment  under  the 
Laws  of  1880,  c.  269,  is  a  special  proceeding,  and  costs 
are  in  the  discretion  of  the  court  The  power  of  the 
court  to  award  costs  in  special  proceedings  is  regulated 
by  section  3240  of  the  Code  of  Civil  Procedure,  which 
provides  that  costs  in  special  proceedings  in  a  court  of 
record  and  upon  appeal  therefrom  may  be  awarded  to 
either  party  in  the  discretion  of  the  court,  and,  when 
allowed,  they  shall  be  at  the  rates  allowed  for  similar 
services  in  an  action  brought  in  the  same  court. 

It  was  held  in  Bensselaer  &  Sar.  B.  B.  Co.  v.  Davis 
(55  N,  Y,  147)  that  the  allowance  of  costs  in  special  pro- 
ceedings, other  than  the  special  cases  embraced  within 
section  318  of  the  Code  of  Procedure,  is  governed  by 
chapter  270  of  the  Laws  of  1854.  The  court,  in  referring 
to  the  act,  says :  "  We  are  of  the  opinion  that  the  costs 
referred  to  in  that  act  are  those  to  which  the  prevailing 
party  in  an  action  is  of  right  entitled."  The  court  below 
adjusted  the  costs  the  same  as  in  an  action.  The  appel- 
lant contended  that,  inasmuch  as  the  appeal  was  from 
an  order,  the  allowance  of  more  than  $10  costs  at  each 
special  and  general  term  was  an  error ;  but  the  court  of 
appeals  held  that  chapter  270  of  the  Laws  of  1854,  §  3, 
authorizing  the  allowance  of  costs  in  special  proceedings 
on  appeal,  is  in  the  discretion  of  the  court,  and,  when 
allowed,  they  were  at  the  rate  allowed  for  similar  ser- 
vices in  civil  actions,  and  that  the  respondent  was  en- 
titled to  full  costs  upon  appeal,  as  in  an  action. 

Some  changes  have  been  made  in  the  phraseology  of 
that  act  since  that  decision  was  made,  but  none  which 
affect  the  construction  to  be  given  to  the  question  of 
costs  in  these  proceedings.  Section  3240  was  substan- 
tially a  re-enactment  of  the  provisions  of  chapter  270  of 
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the  Laws  of  1864,  and  the  decisions  under  that  act  are 
applicable  to  cases  of  this  character  bearing  upon  the 
question  of  costs  {In  re  Manhattan  Say.  Inst.,  82  N.  Y. 
142 ;  In  re  Protestant  Episcopal  Public  School,  86  Id, 
396  ;  In  re  Holden,  126  Id.  589). 

The  motion,  therefore,  for  a  retaxation  of  costs  must 
be  granted,  with  $10  costs  to  the  relator. 


MICHEL  et  al.,  Appellants,  v.  COLEGBOVE, 

Bespondent. 

SUPEBIOR    OOUBT   OF    THE   CiTY    OP    NeW    ToBK,  GeNEKAL 

Term;  July,  1892. 
§§  910, 1002. 

Nno  triaU^motion  foTy  on  newly  discovered  evidence — euppreseion  of 

Gommieeion, 

A  motion  *by  the  plaintifb  in  an  action  to  set  aside  a  judgment  and 
to  suppress  a  commission,  the  depositions  taken  under  which 
had  been  read  in  evidence  on  the  trial  by  the  defendant,  made 
on  the  ground  that  since  the  trial  the  plaintiffs  had  discovered 
that  the  defendant  had  furnished  the  witness  with  copies  of  the 
interrogatories  annexed  to  the  commission,  and  instructed  him 
what  answers  to  make,  and  he  had  followed  such  instructions, 
cannot  be  founded  on  affidavits  only,  but  should  be  made  on  a 
case  and  exceptions,  in  addition  to  the  affidavits. 

(Decided  July  5,  1892.) 

Appeal  by  plaintiffs  from  an  order  of  the  special 
term  denying  a  motion  for  a  new  trial,  and  for  other 
relief. 

The  opinion  states  the  facts. 
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Henry  DaUy^  Jr,^  for  plaintiffs,  appellants, 

FranUin  Pieroe  {ThomaU^  Squires  dk  Pierce,  at- 
torneys), for  defendant,  respondent. 

GiLDEBSLEEVE,  J. — ^This  order  denied  the  motion  of 
plaintiffs  to  set  aside  the  judgment  of  the  special  term 
herein,  and  to  suppress  the  deposition  of  one  George 
Battelson,  with  leave  to  renew  the  motion  so  made  upon 
a  case  and  exceptions,  in  addition  to  the  affidavits,  upon 
which  alone  the  motion  was  made.  Plaintiffs'  motion 
was  founded  on  affidavits  setting  forth  the  fact  that 
since  the  entry  of  the  judgment  herein  plaintiffs  had 
learned  that  defendant,  who  had  caused  the  testimony 
of  one  Battelson  to  be  taken  by  conimission  in  London, 
had,  previous  to  the  execution  of  the  commission, 
written  said  Battelson  a  letter,  inclosing  a  copy  of  the 
interrogatories,  and  indicating  the  answers  that  said 
witness  should  give,  which  instructions  were  duly  fol- 
lowed by  said  witness ;  and  plaintiffs  asked  to  have  said 
deposition  suppressed,  and  the  judgment  set  aside,  on 
this  newly  discovered  evidence.  The  court  held  that 
such  a  motion  should  be  made  on  a  case  and  exceptions, 
as  well  as  the  affidavits  setting  forth  the  nature  of  the 
newly  discovered  evidence,  and  denied  the  motion,  with 
leave  to  renew  on  such  case.  We  are  of  opinion  that 
the  court  below  correctly  indicated  the  practice  to  be 
followed  in  such  a  case,  and  that  the  order  was  promptly 
granted  (Holmes  v.  Evans,  37  St.  Bep.  369 ;  s.  c,  13  N, 
Y.  Supp.  610 ;  Anon.,  7  Wend.  331 ;  Warner  v.  Western 
Transportation  Co.,  5  Bobt  499.  See,  also,  Bussell  v. 
Randall,  123  N.  Y.  436). 

The  order  appealed  from  should  be  affirmed,  with 
$10  costs  and  disbursements. 

DudBO,  J.,  concurred. 
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BRADLEY,  Bespondent^  v.  SHA*FEB  hia>  Anotheb, 

Appellants. 

SuPBEME  C0UBT9  Thtrp   Depabtment,  Genebal  Tebm  ; 

July,  1892. 

§723. 

AfMndment  of  complaint — when  ihotUd  not  he  ordered  on  trial — JnuiB  of 
damage  in  action  ly  parent  for  enticing  cwoay  qf  his  child. 

Where,  in  an  action  brought  against  a  husband  and  wife  to  re- 
coyer  damages  for  the  enticing  by  the  wife  of  the  plaintiffs 
daughter  from  his  home  and  keeping  her  at  defendants*  house, 
the  complaint  demanded  judgment  against  the  wife  only,  and 
the  jury,  under  instructions  that  the  wife  was  the  real  defend- 
ant, *' although  her  husband  is  joined  with  her,  because,  as 
the  law  was  when  this  action  was  brought,  a  married  woman 
could  not  be  sued  for  tort  alone,''  brought  in  a  verdict  in  favor 
of  the  plaintiff  against  the  defendant  for  $2500, — Eeldy  that 
the  complaint  could  not  be  amended  after  the  rendition  of  said 
verdict  by  inserting  a  demand  for  judgment  against  the  hus- 
band ;  that  although,  under  the  law  as  it  existed  at  the  time  the 
action  was  brought,  the  husband  was  a  necessary  and  proper 
party  defendant,  and  the  judgment  should  be  collected  from  him, 
the  amendment  was  improper,  having  been  made  after  verdict, 
as  its  effect  was  to  make  a  verdict  which  the  jury  never  in  fact 
rendered ;  that  the  husband  was  jointly  liable  with  the  wife  for 
the  damages  found,  and  a  separate  verdict  against  either  would 
be  improper;  and,  therefore,  the  judgment  should  be  reversed, 
and  a  new  trial  granted  as  to  both  defendants. 

Where,  in  such  a  case,  it  appeared  that  the  plaintiff's  daughter  was 
seduced  by  the  defendants'  son  and  that  his  mother  connived  at 
and  aided  him  therein  and  made  opportunity  for  the  continuance 
of  the  unlawful  commerce,  U  eeenu  that  such  seduction  may  be 
considered  in  determining  the  question  of  damages. 

(Decided  Jtdg  Id,  1892.) 
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Appeal  by  the  defendants  from  a  judgment  entered 
upon  the  verdict  of  a  jury  rendered  at  the  Albany  county 
circuit,  and  from  an  order  denying  a  motion  for  a  new 
trial.  * 

The  facts  are  stated  in  the  opinion. 

Frank  Kam/pfety  for  defendants,  appellants. 

Eugene  Burlingame  {Henry  T,  Savfordy  attorney),  for 
plainti£f,  respondent. 

Putnam,  J. — This  is  an  appeal  from  a  judgment  in 
favor  of  plaintiff,  entered  February  4,  1891,  and  from  an 
order  denying  a  motion  made  to  set  aside  the  verdict 
and  grant  a  new  trial  because  the  verdict  is  against  evi- 
dence and  the  damages  excessive,  and  also  from  an 
order  allowing  an  amendment  to  the  complaint  after  the 
verdict. 

The  action  is  for  wrongfully  and  maliciously  enticing 
plaintiff's  daughter  from  the  home  of  her  parents  to 
defendants'  house,  and  there  keeping  her  under  the  con- 
trol of  defendants  against  the  wish  and  consent  of  plain- 
tiff. She  was  seduced  by  defendants'  son  in  the  house 
of  defendants,  while  thus  kept  away  from  her  own 
parents.  The  complaint  in  this  case,  after  stating  the 
plaintiffs  alleged  cause  of  action,  contained  the  follow- 
ing prayer  for  judgment :  "  Whereupon  the  plaintiff  and 
his  family  have  been  brought  into  disrepute,  ...  to  his 
damage  $5000,  for  which  amount  plaintiff  demands 
judgment  against  the  defendant  Margaret  Shafer,  and 
costs." 

The  trial  jud^^e,  in  his  instructions  to  the  jury,  re- 
marked :  ''  The  defendant  Margaret  Shafer,  who  is  the 
real  defendant  here,  although  her  husband  is  joined 
with  her;  that  is  because,  as  the  law  was  when  this 
action  was  brought,  a  married  woman  could  not  be  sued 
for  a  tort  alone ;  ...  so  that  in  this  case  the  husband 
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was  made  a  party  only  because  the  law  required,  in 
order  to  maintain  the  action,  that  he  should  be  joined 
with  his  wife,  she  being  the  person  against  whom  the  tort 
is  alleged."  The  case  states  that  "  the  jury  returned  a 
verdict  in  favor  of  the  plaintiff  for  $2600  damages." 

Aft-erwards,  on  motion  of  plaintiff,  the  court  ordered 
"that  the  prayer  of  plaintiff's  complaint  be,  and  the 
same  is  hereby,  amended  to  conform  to  the  facts  proven, 
and  so  as  to  demand  judgment  for  damages  against  both 
defendants." 

I  think  that  this  order  was  inadvertently  granted  by 
the  court.  It  was  made  after  the  rendition  of  the  ver- 
dict. The  jury,  in  bringing  in  a  verdict  of  $2500  for  the 
plaintiff,  rendered  it  in  pursuance  of  the  prayer  of  the 
plaintiff's  complaint  against  the  defendant  Margaret 
Shafer.  They  did  not  and  could  not  render  such  a  ver- 
dict against  Bobert  Shafer,  for  the  reason  that  no  such 
verdict  was  claimed  in  the  complaint.  Hence  the  order 
of  the  court  has  the  effect  of  creating  a  verdict  against 
the  defendant  Bobert  Shafer  that  was  not  in  fact  given 
by  the  jury.  • 

It  is  well  settled  that  after  a  verdict  the  complaint 
cannot  be  amended  so  as  to  increase  the  amount  claimed 
(Bowman  v.  Earle,  3  Vtier,  695 ;  Decker  v.  Parsons,  11 
Sun,  296 ;  Dox  v.  Dey,  3  Wevd.  356 ;  Coming  v.  Corn- 
ing, 6  N.  Y.  104 ;  Pharis  v.  Gere,  31  Buriy  443). 

In  this  case  no  recovery  was  demanded  of  the 
defendant  Bobert  in  the  complaint,  but  the  demand  for 
judgment  was  expressly  made  against  the  defendant 
Margaret  Shafer  alone,  and  the  complaint  so  remained 
until  after  the  rendition  of  the  verdict.  The  effect  of 
the  order  was  to  increase  the  amount  claimed  from  the 
defendant  Bobert  from  a  nominal  sum  to  $5000.  Within 
the  above  authorities  this  order  was  unauthorized. 
This  action  was  begun  in  1889,  hence  chapter  51  and 
chapter  248  of  the  Laws  of  1890  did  not  apply.  (See 
Hill  V.  Duncan,  110  Mass.  238, 239.)    Therefore  the  hus- 
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band  was  a  proper  and  necessary  party  defendant  in  the 
action,  and  judgment  should  be  collected  from  him 
(Fitzgerald  v.  Quann,  33  Hun,  652-^58 ;  aff  d  109  N.  Y. 
441;  Mangam  v.  Peck,  111  N.  T.  401;  Bennett  v. 
Bennett,  116  N.  Y.  597). 

The  complaint  in  this  case  should  have  been 
amended  before  the  verdict.  Doubtless  the  court,  under 
section  723  of  the  Giyil  Code,  on  motion,  could  have 
allowed  such  an  amendment  at  any  time  before  the  sub- 
mission of  the  case  to  the  *jury.  After  the  verdict,  as 
we  have  seen,  the  court  possessed  no  such  power.  The 
e£fect  of  such  an  amendment  and  of  the  order  in  ques- 
tion was  to  make  a  verdict  for  the  jury  never  in  fact 
rendered.  Therefore,  as  to  the  defendant  Robert  Shafer, 
the  order  in  question  and  the  judgment  must  be  re- 
versed, and  a  new  trial  granted.  But,  as  we  have  seen, 
the  husband  is  a  necessary  party  defendant  He  is 
liable  to  pay  the  judgment  (Fitzgerald  v.  Quann,  33 
Hun,  652-658).  H%  is  jointly  liable  with  his  wife.  It  is 
not  a  case  where  a  separate  verdict  against  either  would 
be  proper.  Hence  the  ordera  and  judgment  should  be 
reversed,  and  a  new  trial  granted  as  to  both  defendants. 
(See  Pollock  v.  Webster,  16  Hun,  104,  and  kindred  c^ses.) 

It  is  urged  by  defendant  that  there  should  be  a 
new  trial,  because  the  damages  were  excessive ;  that  the 
seduction  of  plaintiff's  daughter  by  defendants'  son  did 
not  properly  enter  into  the  question  of  damages ;  that 
for  that  injury  plaintiff  has  a  cause  of  action  against 
George  Shafer.  The  trial  court  instructed  the  jury  that 
they  had  no  right  to  give  plaintiff  a  verdict  because  de- 
fendants' son  seduced  the  girl,  unless  they  found  that 
the  mother  did  connive,  did  aid,  or  did  assist  in  bringing 
about  the  seduction,  and  either  originally  enticed  the 
daughter  away  from  the  father  for  that  purpose,  or  sub- 
sequently entered  into  some  arrangement  to  bring  it 
about.  No  exception  was  taken  to  the  charge  of  the 
judge.    Had  an  exception  been  taken,  I  am  not  prepared 
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to  say  that,  if  the  jury  believed  all  that  the  witness 
Mary  Bradley  testified  to,  they  might  not  properly  con- 
sider her  seduction  on  the  question  of  damages.  Ac- 
cording to  this  witness,  Margaret  Shafer  persuaded, 
and,  in  fact,  almost  coerced,  her  to  leave  and  to  remain 
away  from  her  parents  at  the  house  of  said  defendants. 
Margaret  knew  of  the  seduction  of  the  witness  by  her 
son  the  day  it  first  occurred.  She  knew  that  the  wit- 
ness and  her  son  were  having  unlawful  commerce  in  her 
house.  She  knew  the  bad  character  of  her  son.  Yet 
she  prevented  the  witness  from  returning  to  her  parents, 
and  knowingly  kept  her  exposed  to  the  solicitations  of 
her  son,  making  no  effort  to  put  a  stop  to  the  immoral 
intercourse  going  on.  Margaret  absented  herself  for 
days,  leaving  her  son  and  the  witness  alone  together.  I 
am  inclined  to  think  that  there  was  evidence  in  the  case 
from  which  the  jury  might,  if  they  believed  the  state 
ments  of  the  witness  Mary  Bradley,  as  they  coidd,  find 
that  the  defendant  Margaret  Shafer,  having  induced  this 
young  girl  to  leave  her  parents  and  sojourn  at  her  house 
under  her  care  and  charge,  knowingly  connived  at  the 
commerce  between  the  girl  and  her  son,  carried  on  with- 
out objection  on  her  part.  I  am  therefore  not  prepared 
to  say  that  the  matter  was  not  properly  submitted  to 
the  jury  by  the  learned  trial  judge,  or  that  the  jury, 
believing  the  statements  of  the  witness  Mary  Bradley, 
could  not  consider  the  seduction  on  the  question  of 
damages,  and  hence  that  the  verdict  should  be  set  aside 
on  the  ground  that  the  damages  were  excessive.  But 
for  the  reasons  above  stated  the  orders  and  judgment 
should  be  reversed,  and  a  new  trial  granted,  costs  to 
abide  the  event 

Hebbice,  J.,  concurred. 

Mayham,  p.  J.,  concurred  upon  the  ground  first  stated 
in  the  opinion  of  Putnam,  J. 
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MICHEL  d.  6L,  Appellants,  v.  COLEGROTE, 

Respondent. 

SXTPEBIOB  COUBT  OF  THE  Cm  ,0F  NeW  YoBE,  &ENEBAL 

Tebm  ;  JuLi,'  1892. 
§§  910, 1002. 

Nevi  trial — tthm  not  granted  on  newly  diieowred  6Hdmo&'~mijipremicn 

of  oommiation. 

Where  by  the  exercise  of  proper  diligence  facts  upon  which  a  new 
trial  on  the  ground  of  newly  discovered  evidence  is  asked,  could 
have  been  discovered  before  the  trial,  the  party  making  the  mo- 
tion is  estopped  from  the  relief  sought  by  reason  of  his  negli- 
gence and  laches.  If  the  least  fault  be  imputed  to  the  moving 
party,  he  will  ask  for  relief  in  vain. 

•A  judgment  will  not  be  vacated  for  the  purpose  of  allowing  the  de- 
feated party  to  attack  the  credibility  of  the  witnesses  of  the 
successful  party  or  to  contradict  them,  or  to,  show  that  they 
testified  falsely ;  nor  can  a  new  trial  be  obtained  either  for  the 
purpose  of  furnishing  new  cumulative  evidence  or  for  the  pur- 
pose of  destroying  the  cumulative  evidence  of  the  successful 
party. 

A  motion  for  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence and  to  suppress  a  commission  will  be  denied  where  the 
motion  is  made  upon  the  ground  that  since  the  trial  the  plain- 
tiffs who  make  the  motion  have  discovered  that  the  defendant 
had  advised  a  witness  examined  in  London  under  a  commission 
what  answers  to  make  to  the  interrogatories  propounded,  and 
the  witness  had  followed  such  instructions,  where  it  does  not 
appear  that  the  defendant  gained  anything  thereby  or  that  the 
witness  woitld  testify  differently  if  re-examined  and  his  testi- 
mony was  not  controlling,  but  cumulative.  The  conduct  of  the 
defendant,  while  inexcusable  and  calling  for  severe  condemna- 
tion, not  being  a  wrong  from  which  it  appeared  that  the  de- 
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fendant  derived  aay  benefit,  does  not  afford  sufficient  reason  to 
entitle  the  motion  to  prevail,  and  although  it  would  furnish 
ground  for  suppressing  the  commission  in  advance  of  trial,  it 
will  not  after  trial  do  so  where  the  commission  was  issued  two 
years  before  the  trial;  and  the  plaintiffis  knew  of  the  answers 
made  to  the  several  interrogatories,  and  might  with  reasonable 
diligence  have  learned  of  the  conduct  of  the  defendant. 
{Decided  July  5,  1892.) 

Appeal  by  the  plaintiffB  from  an  order  of  the  special 
term  denying  a  motion  made  by  them  upon  a  case  and 
exceptions  and  affidavits  to  set  aside  the  judgment  and 
for  a  new  trial,  and  also  to  suppress  the  deposition  of 
the  witness  taken  under  commission. 

The  facts  are  stated  in  the  opinion. 

Henry  Daily ^  Jr.^  for  plaintiffs,  appellants. 

Frcmldin  Pierce  {ThomaUf  Squires  &  Pierce,  attor- 
neys), for  defendant,  respondent. 

OiLDEBSLEEYE,  J. — This  is  an  appeal  from  an  order 
of  the  special  term,  by  Judge  MoAdam,  dated  March  24, 
1892,  denying  plaintiffs'  motion  to  suppress  the  deposi- 
tion of  one  George  Battelson,  taken  under  a  commission, 
and  to  set  aside  a  judgment  of  the  special  term,  entered 
herein,  and  for  a  new  trial. 

This  motion  was  made  upon  a  case  and  exceptions, 
and  upon  affidavits  setting  forth  the  fact  that,  since  the 
entry  of  the  judgment  herein,  plaintiffs  had  learned  that 
defendant,  who  had  caused  the  testimony  of  one  Battel- 
son to  be  taken  by  a  commission  in  London,  had,  pre- 
vious to  the  execution  of  the  commission,  written  said 
Battelson  a  letter,  inclosing  a  copy  of  the  interroga- 
tories, and  indicating  the  answers  that  said  witness 
should  givte,  which  instructions  were  duly  followed  by 
said  witness.     In  an  affidavit,  one  of  the  plaintiffs  stated 

that  said  Battelson  informed  him,  when  in  London,  snb- 
VoL.  XXn.— 20. 
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sequent  to  the  trial  herein,  that  before  the  execution  of 
said  commission  he  (said  Battelson)  received  said  letter 
from  defendant,  and  answered  the  interrogatories  as  di- 
rected by  defendant. 

The  defendant,  in  his  affidavit,  used  in  opposition  to 
the  motion,  admits  the  writing  of  the  letter  to  Battelson, 
but  disclaims  any  intention  to  direct  Battelson  in  the 
answers  he  was  to  make  to  the  interrogatories  or  in  any 
way  to  influence  him.  He  further  says,  by  way  of  expla- 
nation, that  he  had  personal  knowledge  of  all  the  facts 
stated  in  his  letter,  and  that  he  also  knew  that  Battelson 
knew  the  same  facts;  and  he  positively  swears  that  each 
and  every  one  of  the  answers  of  Battelson  to  the  inter- 
rogatories in  question  was  true  ;  and  that  the  occasion 
of  writing  the  letter  arose  from  a  letter  written  to  him 
by  Battelson,  in  which  Battelson  set  forth  the  facts  as  to 
which  he  subsequently  testified,  under  the  commission, 
and  asked  him  (defendant)  to  suggest  the  form  of  an- 
swers to  be  used  by  him,  said  Battelson ;  and  that  said 
letter  was  written  by  defendant  without  any  conscious- 
ness at  the  time  that  it  was  improper  or  indelicate  for 
him  to  suggest  the  forms  of  the  answers,  and  without 
any  intent  whatever  of  in  any  way  influencing  the  evi- 
dence of  said  Battelson. 

This  letter  of  the  defendant  certainly  indicates  a  dis- 
regard of  the  proprieties  that  all  honorable  men  observe 
in  the  conduct  of  any  litigation,  however  bitter,  and  is  a 
trespass  upon  the  code  of  ethics  which  should  control 
under  such  circumstances,  that  calls  for  severe  con- 
demnation by  this  court  {In  re  Eldridge,  82  N.  Y.  161 ; 
Butler  V.  Flanders,  44  N.  Y.  Super.  531;  Graham  v. 
Carleton,  9  N.  Y.  Supp.  392).  We  deem  the  conduct  of 
the  defendant  in  this  respect  inexcusable.  But  from  a 
careful  examination  of  all  the  evidence  we  are  not  sat- 
isfied that  it  was  a  wrong  from  which  the  defendant 
derived  any  benefit.  This  conduct  of  the  defendant, 
therefore,  does  not  afford  sufficient  ]:eason  to  entitle  the 
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motion  to  preyail.  The  plaintiffs  knew  two  years  before 
the  trial  that  a  commission  had  been  issued  for  the  ex- 
amination of  Battelson,  and  they  knew  what  answers  he 
had  made  to  the  several  interrogatories.  Yet  no  motion 
was  made  to  suppress.  The  excuse  is  that  the  facts 
were  not  known  until  after  the  trial.  But  could  they 
not,  by  the  exercise  of  proper  diligence,  have  been  dis- 
covered before  ?  It  is  reasonable  to  suppose  they  could 
have  been,  and  therefore  the  plaintiffs  are  estopped 
from  the  relief  sought  by  reason  of  their  negligence  and 
laches  (see  Baylies'  New  Truda  (k  App.,  pp.  524, 525,  and 
cases  there  collected ;  Quinn  v.  Lloyd,  31  N,  Y,  Super, 
255 ;  Smith  v.  Nelson,  62  N.  Y.  288).  If  the  least  fault 
be  imputable  to  the  plaintiffs,  they  will  ask  for  relief  in 
vain  (3  Grah.  dk  W.  New  Trials,  1026 ;  Weston  v.  Kail- 
way  Co.,  42  N  Y.  Super.  162). 

Again,  the  testimony  was  not  controlling,  but  cumu- 
lative; and  there  is  enough  in  the  case  without  the 
testimony  of  said  Battelson  to  sustain  the  judgment  ren- 
dered. There  is  no  reason  to  believe  that  Battelson 
would  testify  differently  if  re-examined ;  nor  is  there  any 
reasonable  certainty  that  a  new  trial  would  produce  a 
different  result.  The  disclosures  made  by  the  evidence 
upon  which  the  plaintiffs  rested  their  motion  would  be 
of  no  value  upon  a  new  trial,  except  by  way  of  affecting 
the  credibility  of  Colegrove  and  Battelson.  A  judgment 
will  not  be  vacated  for  the  purpose  of  allowing  the  de- 
feated party  to  attack  the  credibility  of  the  witnesses  of 
the  successful  party,  or  to  contradict  them,  or  to  show 
that  they  have  testified  falsely.  (See  Smith  v,  Lowry,  1 
Johns.  Gh.  320 ;  Mclntire  v.  Young,  39  Amer.  Dec.  447 ; 
Starin  v.  Kelly,  47  N.  Y.  Super.  291 ;  Emmerich  v.  Hef- 
feran,  53  N.  Y.  Super.  98). 

The  plaintiffs  now  seek  to  destroy  the  judgment  by 
removing  or  destroying  the  cumulative  corroborative 
evidence  in  Battelson's  deposition.  But  a  new  trial  can- 
not be  obtained  either  for  the  purpose  of  furnishing  new 
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cumulative  evidence  or  for  the  purpose  of  destroying 
the  cumulative  evidence  of  the  successful  party.  (3ee 
Baylies'  New  Tricda  and  App.  625^  and  cases  there  col* 
lected). 

We  quote,  with  entire  approval,  from  the  decision  of 
Judge  MoAdam  in  disposing  of  this  motion :  **  This  rule 
is  settled :  that  if  a  witness,  examined  on  commission,  is 
instructed  by  the  party  in  interest  how  to  testify,  the 
commission  will  be  suppressed,  at  the  instance  of  the  ad- 
verse party,  on  the  ground  that  such  conduct  is  preju- 
dicial to  him,  corrupting  to  the  witness,  an  abuse  of 
process,  and  a  fraud  on  the  court,  interfering  with  pure 
administration  of  justice.  But  suppressing  a  commis- 
sion in  advance  of  the  trial  and  granting  a  new  trial  after 
an  adverse  judgment  is  quite  a  different  thing.  A  judg- 
ment is  intended  to  terminate  a  litigation  and  to  conclude 
the  parties  as  to  every  question  raised  or  which  might 
have  been  raised  before  the  final  result  was  reached; 
and  rights  so  lost  may  never  be  regained.*'  For  the 
reasons  above  stated  it  follows  that  the  order  appealed 
from  must  be  affirmed,  with  $10  costs  and  disburse- 
ments. 

Fbeedmam  and  Duono,  JJ.,  concurred. 
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HUNTEB,  Bespondent,  v.  MANHATTAN  BAILWAT 

00.  et  al,,  Appellants. 

Stjferiob  Goubt  of  the  Oity  of  New  Tobe^  Oenebal 

Tebm  ;  July,  1892. 

§  1023. 

Findings-^notation  on  request  to  find. 

The  omiflsion  of  a  court  before  whom  an  action  was  tried  without  a 
jury  to  comply  with  the  letter  of  section  1038  of  the  Code  of 
Civil  Procedure,  and  note  upon  the  margin  of  each  request  to 
find  its  disposition  thereof,  will  not  warrant  a  reversal  of  its 
judgment  if  such  neglect  is  not  prejudicial  to  the  appellants ; 
but  it  9eerM  where  requests  to  find  are  disregarded,  and  no  re- 
sponse made  to  any  of  them,  the  court  neglects  its  duty;  and,  if 
the  error  is  prejudicial  to  the  appellants,  the  judgment  should 
be  reversed. 

An  indorsement  upon  proposed  findings  of  fact  and  conclusions  of 
law  that  * '  each  of  the  within  requests  is  to  be  marked  *  Refused, ' 
except  so  far  as  covered  by  the  findings  of  fact  and  conclusions 
of  law  settled  and  signed  by  me,*'  is  not  a  strict  compliance  with 
the  requirements  of  the  Code  of  Civil  Procedure  (J  1028),  inas- 
much as  its  ruling  are  indorsed  upon  the  proposed  findings, 
instead  of  being  noted  in  the  margin  of  the  statement,  as  re- 
quired in  the  statute;  but  as  the  action  of  the  court  indi- 
cated the  ''manner  in  which  each  proposition  has  been  dis- 
posed of,"  it  is  a  substantial  compliance  with  the  terms  of  the 
statute. 

The  fact  that  in  determining  a  case  tried  before  it  without  a  jury 
the  court  indorsed  its  disposition  of  proposed  findings  upon  the 
back  thereof  and  did  not  note  them  in  the  margin  is  not  prop- 
erly before  the  general  term  for  review  upon  appeal  from  the 
judgment,  and  is  not  ground  for  the  reversal  of  the  judgment. 
The  better  practice  is  to  apply  to  the  court  below  to  have  the 
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omission  supplied,  and  to  have  the  mistake,  if  one,  corrected, 
and,  in  the  event  of  the  request  being  refused,  to  make  the 
application  and  refusal  a  part  of  the  record. 
{Decided  July  6,  1892.)  * 

Appeal  by  the  defendants  from  a  judgment  of  the 
special  term  rendered  in  favor  of  the  plaintiff. 

The  facts  appear  in  the  opinion. 

DavieSy  Short  dk  Tottmsend^  for  defendants,  appellant& 

L  0.  JftBer,  for  plaintiff,  respondent 

GiLDEBSLEETB,  J. — ^The  judgment  directs  that  the 
plaintiff  recover  of  the  defendants  the  sum  of  $12,556.25 
damages  and  interest,  and  $941.23  costs  and  extra  allow- 
ance.  It  also  restrains  defendants  from  maintaining  or 
using  their  elevated  railway  in  front  of  plaintiffs  prem- 
ises, unless  the  defendants  shall,  within  the  time  and  in 
the  manner  specified  therein,  pay  to  the  plaintiff  the 
sum  of  $12,000,  with  interest  from  the  date  of  this  judg- 
ment, in  exchange  for  a  conveyance  and  release  of  the 
property  appropriated  by  the  defendants.  A  fair  pre- 
ponderance of  evidence  sustains  the  findings  of  the 
court  below,  and  justifies  the  judgment.  There  are  no 
exceptions  to  the  admission  or  exclusion  of  evidence 
that  are  of  sufficient  importance  to  require  discussion. 

The  omission  of  the  court  below  to  comply  strictly 
with  the  letter  of  section  1023  of  the  Code  of  Civil  Pro- 
cedure would  not  warrant  a  reversal  of  this  judgment. 
It  will  not  be  denied  that,  if  the  court  below  disregarded 
defendants'  requests,  and  made  no  response  to  any  of 
them,  it  neglected  its  duty  ;  and,  if  the  error  prejudiced 
the  appellants,  the  judgment  should  be  reversed  (see  In 
re  Hicks,  14  N.  Y.  St  Bep.  323 );  but,  if  such  neglect  is 
not  prejudicial  to  the  appellants,  it  is  not  ground  for 
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reversal  (see  Uhlenhaut  v.  Railway  Co.,  18  N.  Y.  Supp. 
797). 

Section  1023  of  the  Code  proyides  that  **  at  or  before 
the  time  when  the  decision  or  report  is  rendered  the 
court  or'referee  must  note  in  the  margin  of  the  state- 
ment  the  manner  in  which  each  proposition  has  been 
disposed  of/'  etc.  The  court  below  indorsed  upon  the 
defendants'  proposed  findings  of  fact  and  conclusions  of 
law  the  following  ruling  :  ''  Each  of  the  within  requests 
is  to  be  marked  '  Befused/  except  so  far  as  covered  by 
the  findings  of  fact  and  conclusions  of  law  settled  and 
signed  by  me."  This  is  not  a  strict  compliance  with  the 
requirements  of  section  1023  of  the  Code,  inasmuch  as 
this  ruling  was  indorsed  upon  the  proposed  findings, 
instead  of  being  noted  in  the  margin  of  the  statement, 
as  required  by  the  statute.  The  action  of  the  court 
below  did,  however,  indicate  "  the  manner  in  which  each 
proposition  has  been  disposed  of,"  but  did  not  note  ^'  in 
the  margin  of  the  statement."  Hence,  although  it  is  not 
an  absolute  compliance  with  the  terms  of  the  statute,  it 
is  a  substantial  compliance  (see  Livingston  v,  Manhattan 
Bailway  Co.,  17  N.  Y.  Supp.  486);  for  the  purpose 
of  the  section  is,  doubtless,  to  require  the  court  or 
referee  to  pass  upon  each  request,  and  indicate  the 
manner  in  which  it  has  been  disposed  of.  In  the  case 
at  bar  each  and  all  of  defendants'  requests  were  refused, 
except  so  far  as  they  had  been  covered  by  the  findings 
settled  and  signed  by  the  court.  This  disposes  of  the 
requests  substantially  in  accordance  with  the  purpose  of 
the  section  referred  to. 

In  the  case  of  Livingston  v.  Manhattan  Bailway  Co. 
{supra),  the  general  term  of  this  court  held  that,  "  while, 
therefore,  it  may  be  technically  the  duty  of  a  judge 
or  referee  to  pass  upon  such  requests,  that  duty  will  be 
fully  performed  by  a  specific  denial  of  each  and  every 
one  of  them  demanding  a  fact  to  be  found  which  either 
ifl  immaterial  or  has  already  been  substantiaUy  covered 
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by  tlie  findings  embodied  in  the  decision  or  report." 
And  in  the  case  of  McCalloch  v.  Dobson  (30  N.  E.  Rep. 
641)  the  court  of  appeals  held  that  the  omission  of  a 
referee  to  indicate  npon  the  margin  of  the  paper  or 
otherwise  his  disposition  of  certain  propositions  of  fact 
and  law  submitted  to  him,  under  section  1023  of  the 
Code,  is  not  ground  for  reversal  where  "  the  proposi- 
tions were  nearly  all  either  covered  by  the  findings 
made  by  the  referee,  and  stated  in  his  report,  or  they 
were  immaterial."  In  any  view,  we  do  not  think  the 
grounds  here  urged  for  reversal  are  properly  before  the 
general  term.  The  better  practice  in  such  a  case  would 
have  been  to  apply  to  the  court  below  to  have  the  omis- 
sion supplied,  or  mistake,  if  one,  corrected,  and,  in  the 
event  of  the  request  being  refused,  to  have  made  the 
application  and  refusal  a  part  of  the  record.  Such  a 
course  would  have  enabled  the  court  below  to  supply 
an  omission  that  might  have  been  theresidt  of  oversight 
or  mistake,  and  woidd  have  secured  the  presentation  of 
a  record  prepared  in  accordance  with  the  views  of  the 
trial  judge.     (See  McCuUoch  v.  Dobson,  supra.) 

We  are  of  opinion  that  the  judgment  appealed  from 
should  be  affirmed,  with  costs. 

DuGBOy  J.,  concurred. 
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mOGINS  V.  HOPPOCK. 

SUPBBMB  COUBT,   FiBST .  DEPARTMENT,   NEW  ToBK 

Oouimr  Ohambeb;  April,  1892. 

§  545. 

PUading^^ifihat  maU&r  not  ttricken  out  qf,  en  maUon. 

Where  it  Lb  apparent  that  by  a  pleading  senred  by  him  the  defendant 
in  an  action  intended  to  plead  to  the  merits  by  answer,  n^atter 
contained  therein  which,  if  true,  constitutes  a  defense  cannot  be 
striken  out  simply  because  the  pleader  says  therein  that  he  also 
demurs  on  the  ground  that  the  complaint  does  not  contain  facts 
sufficient  to  constitute  a  cause  of  action ;  but  U  idem$  the  defend- 
ant may  be  required  to  elect  between  the  answer  as  raising  an 
issue  of  fact,  and  a  demurrer  one  of  law. 

{Decided  April  28,  1892.) 

Motion  by  plaintiff  to  strike  out  of  defendant's  answer 
denials  contained  therein. 

The  facts  appear  in  the  opinion. 

Ernest  H.  BaU^  for  plaintiff  and  motion. 

William  W.  Bryan,  for  defendant^  opposed. 

Patterson,  J. — ^This  motion  cannot  be  granted.  I 
can  find  no  authority  for  striking  out  from  a  pleading 
matter  which,  if  true,  constitutes  a  defense,  simply  be- 
cause the  pleader  has  awkwardly  said  he  also  demurs 
on  the  ground  that  the  complaint  does  not  contain  facts 
sufficient  to  constitute  a  cause  of  action.    As  this  motion 
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is  made,  the  plaintiff  asks  the  court  to  coerce  the  defend- 
ant into  raising  an  issue  of  law  when  it  is  quite  apparent 
he  intended  to  plead  to  the  merits  by  answer.  I  think 
the  suggestion  of  a  demurrer  might  be  treated  as  sur- 
plusage, and,  liberally  construing  the  pleadings,  consider 
that  issues  of  fact  are  tendered  by  the  answer.  The 
ground  of  objection  to  the  complaint  is  one  that  may  be 
taken  at  the  trial,  without  a  demurrer,  and  in  this  case 

* 

it  may  be  that  the  defendant  merely  intended  to  give 
notice  in  his  answer  that  that  point  would  be  taken  at 
the  trial.  It  is  not  artistic  pleading,  but  that  does  not 
authorize  the  striking  out  of  a  defense  on  the  merits 
clearly  stated. 

If  the  motion  had  been  to  compel  the  defendant  to 
elect  between  the  answer  as  raising  an  issue  of  fact,  and 
a  demurrer  one  of  law,  an  order  might  be  made,  and 
that  was  held  in  Munn  v.  Bamum  (12  Abb,  Ft.  563). 

Motion  denied,  without  costs,  and  without  prejudice 
to  a  motion  to  compel  the  defendant  to  make  his  elec- 
tion. 


ROTHSCHILD  v.  DITHREDGE  FLINT  GLASS 

COMPANY. 

City  Coubt  of  New  Tore,  Chambers  ;  Jakuabt,  1892. 

§  3169,  subd.  1. 

J.<tacAf7Mnt— ^/r»7i«^>a2  offiM  of  corporation. 


Ad  attachment  issued  out  of  the  city  court  of  New  York  against  a 
domestic  corporation  on  the  ground  that  its  principal  place  of 
business  is  not  within  the  city  and  county  of  New  York,  will  not 
be  vacated  merely  because  its  certificate  of  incorporation  states 
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that  its  principal  place  of  business  is  within  that  city  and 
county,  unless  it  is  so  in  fact.  The  question  whether  a  corpora- 
tion has  its  principal  place  of  business  within  the  city  of  New 
York  becomes  when  disputed  a  question  of  fact  to  be  determined 
on  the  proofs  submitted,  and  the  naming  by  the  corporation  in  its 
certificate  of  incorporation  of  a  particular  county  as  that  within 
which  its  principal  office  is  located,  merely  estops  it  from  claim- 
ing a  principal  place  of  business  elsewhere  until  it  has  changed 
its  place  of  business  in  the  manner  provided  by  statute. 

Blumenthal  v.  Hudson  Boot  and  Shoe  Mfg.  Co.  (21  N,  Y/Oio.  Pro. 
217)  distinguished. 

{Decided  January  6,  1892.) 


Motion  by  defendant  to  vacate  an  attachment  issued 
against  its  property. 

An  attachment  was  granted  in  this  action  on  the 
ground  that  the  defendant,  a  domestic  corporation,  did 
not  have  its  principal  oflSce  in  the  city  of  New  York. 
The  defendant  moved  to  vacate  it  on  the  ground  that  by 
its  certificate  of  incorporation  its  principal  place  of  busi- 
ness was  located  in  said  ciiy  and  county.  It  appeared, 
however,  that  its  business  was  located  at  New  Brighton, 
Pa.,  and  that  it  only  nominally  had  an  office  here. 

Seward f  Oidhrie  &  Moratoetz,  for  defendant  and  motion. 
Nathan,  Sondheim  &  Rothschild,  for  plainti£f,  opposed. 

McCabtht,  J. — This  is  a  motion  to  vacate  an  attach- 
ment granted  against  the  defendant,  a  domestic  corpora- 
Hon,  on  the  ground  that  its  principal  place  of  business 
was  not  in  the  city  of  New  York  {Code  of  CivU  Fro^ 
cedure,  §  3169).  Affidavits  have  been  submitted  on  botl^ 
sides,  and  the  matter  is  before  me  on  the  merits. 

The  defendant  contends  that  having  filed  its  certifi- 
cate as  required  by  statute,  in  which  it  designates  as 
follows  :  "  The  said  company  is  to  be  formed  for  the  pur- 
pose of  carrying  on  a  part  of  its  business  in  the  town  of 
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New  Brighton  and  county  of  Beaver  and  state  of  Pennsyl- 
vania, and  that  the  names  of  the  town  and  county  within 
this  state  in  which  the  principal  part  of  the  business  of 
said  company  is  to  be  transacted  is  the  ciiy  and  county 
of  New  York/' — this  is  all  that  is  necessary,  and  cites 
Blumenthal  v.  Hudson  B.  &  8.  M.  Co.  (21  N.  Y.  Civ. 
Fro.,  pp.  217,  220,  221).  That  case  does  not  support  the 
contention  claimed  for  by  the  defendant  It  determines, 
however,  that  a  domestic  corporation,  having  once  de- 
clared by  its  certificate  of  incorporation  as  to  the  prin- 
cipal place  of  business,  it  cannot  claim  another  place  as 
its  principal  place  unless  by  filing  an  amended  certificate 
giving  notice  of  such  a  change  in  conformity  with  the 
statute. 

It  is  not  enough  to  declare  in  the  certificate  that  a 
particular  place  is  or  will  be  its  principal  place  of  busi- 
ness, but  such  must  be  so  in  fact.  It  then  becomes, 
when  disputed,  a  question  of  fact  to  be  determined 
whether  the  defendant,  a  domestic  corporation,  has  its 
principal  place  of  business  within  the  city  of  New  York. 

I  have  examined  the  affidavits  presented  by  both 
sides,  and  am  of  the  opinion  that  the  defendant's  prin- 
cipal place  of  business  is  not  within  the  city  of  New 
York,  and  therefore  the  motion  to  vacate  the  attachment 
should  be  denied,  with  $10  costs. 


VOL.  XXII.  817 


Ball*.  Good. 
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BELL  V.  GOOD. 


Cmr  OoDKT  ot  New  Yobk,  Ohambkbb  ;  Januabt,  1892. 

§§  422,424 

Apptaranei — tiUainiMg  eatmiion  qfiMM  to  filtad  it-^waktr. 

The  Becuring  by  a  defendant  of  an  extension  of  time  to  answer  is  a 
general  appearance  by  him  in  the  action,  and  waives  a  defect  in 
the  service  of  the  summons. 

(Deeided  January  15,  1892). 

Motion  to  set  aside  judgment  taken  by  default  for 
irregularities  in  the  form  and  service  of  the  summons. 

The  summons  was  served  by  publication,  but  it  is  as- 
serted by  the  defendant  that  a  copy  of  the  summons  and 
order  for  service  by  publication  were  not  mailed  to  him 
as  required  by  said  order.  The  defendant  through  his 
attorneys  applied  for  and  obtained  a  stipulation  from 
the  plaintiff's  attorney  extending  the  time  to  answer,  and 
this  is  asserted  by  them  to  be  a  waiver  of  the  defect  in 
service. 

Carpenter  dk  Hassett,  for  defendant  and  motion. 

Jeroloma/n  d:  ArrowamUhy  for  plaintiff,  opposed. 

MoCabthy,  J. — The  authorities  are  conflicting  on  the 
question  as  to  what  constitutes  general  appearance  of 
an  attorney ;  while  the  facts  here  present  a  very  close 
case,  I  think  the  securing  of  the  extension  of  time  to 
answer  by  the  defendant's  attorney  was  sufficient  (see 
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Krouse  v.  Averill,  4  Broume's  Civ.  Pro.  410;  Ratel  v. 
Ratel,  17  WeeJdy  Dig.  137 ;  Phelps  v.  Phelps,  6  Browne's 
Civ.  Fro.  120,  affirmed  32  Hun,  642).  This,  then, 
waived  the  irregularities  complained  of. 

The  motion  to  vacate  is  therefore  denied ;  no  costs. 
The  defendant  may,  however,  move  to  open  default  on 
the  merits  in  another  motion. 


BILET,  Appellant,  v.  BILET  aio)  Aiiotheb,  as  Exegu- 
TOBS,  Era,  OF  ASHBEL  W.  BILEY,  deceased, 

Bespondents. 

Supreme  Coxtbt,   Fifth  Depabthent,   Gehebal  Term; 

June,  1892. 

§399. 

Limitation  to  action — deUeery  qfproeeis  to  tiharifffoT  sorviee. 

Where  the  summons  in  an  action  was  delivered  to  the  sheriff  for  ser- 
vice before  the  statute  of  limitations  had  barred  an  action  on 
the  claim,  and  thereafter,  within  6izty  days  after  the  statute 
would  have  barred  the  claim  but  for  such  issuance  of  the  sum- 
mons, and  after  the  delivery  of  the  summons  to  the  sheriff,  but 
before  it  was  senredy  or  its  service  by  publication  commenced, 
the  defendant  died, — Edd^  that  the  action  should  have  been 
revived  and  continued  against  such  defendant's  executors, 
and  that  where  that  was  not  done,  but  instead  a  new  action 
brought  against  the  executors  on  the  claim,  the  attempted  com- 
mencement of  the  action  against  their  decedent,  and  the  delivery 
of  the  summons  to  the  sheriff,  did  not  save  the  cause  of  action 
from  the  bar  of  the  statute. 
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Estes  f>.  Wilcox  (67  K  T.  364) ;  Adait «.  Butler  (87  Id.  585) ;  Nail 
Tradesmen's  Bank  v.  Wetmore  (124  Id.  248) ;  Palmer  «.  Ensign 
(19  Alb.  Law  Jaw.  899),  followed. 

{Bedded  June,  1892). 

Appeal  by  plaintiff  from  a  judgment  in  favor  of  de- 
fendant rendered  at  the  Monroe  county  special  term. 

This  action  was  brought  to  recover  the  sum  of  $2500 
paid  to  the  decedent  Ashbel  W.  Biley  for  the  use  of 
the  plaintiff  on  the  31st  day  of  March,  1882 ;  on  March 
30,  1888,  the  plaintiff  caused  a  summons  in  an  action 
about  to  be  brought  by  her  against  said  Ashbel  W. 
Biley,  upon  said  cause  of  action,  to  be  issued  and  de- 
livered to  the  sheriff  of  Monroe  county  for  service 
upon  him.  An  attempt  was  made  by  the  sheriff  to  serve 
said  summons  on  said  Ashbel  W.  Biley  at  his  residence 
in  the  ciiy  of  Bochester  in  said  Monroe  county  on  March 
30,  but  admission  was  denied  the  sheriff  because  of  the 
serious  illness  of  the  said  Biley,  and  therefore  service 
was  not  made.  On  April  3, 1888,  said  Biley,  died,  the  sum- 
mons not  having  at  that  time  been  served  upon  him,  and 
no  order  for  its  publication  having  been  granted,  and  no 
publication  commenced.  On  September  24, 1888,  plain- 
tiff made  a  motion  at  special  term  in  Monroe  county  to 
revive  the  action  attempted  to  be  commenced  by  her 
against  said  decedent,  against  his  executors,  the  defend- 
ants in  the  present  action,  and  that  motion  was  denied, 
and  an  order  denying  it  duly  entered  that  no  appeal 
therefrom  be  taken,  and  nothing  further  was  done  in  that 
proposed  action.  In  October,  1889,  the  present  action  was 
brought  to  recover  upon  said  claim,  and  the  defense  of 
the  statute  of  limitations  was  interposed  by  the  defend- 
ants. The  action  was  duly  tried  before,  a  referee,  and  the 
plaintiff's  complaint  dismissed,  and  from  the  judgment 
thereupon  entered  this  appeal  was  taken. 

Walter  8.  HubbeU^  for  plaintiff,  appell^i 
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F.  L.  dt  J.  K  Durandf  for  defendants,  respondents. 

Lewis,  J. — Plaintiff's  cause  of  action  acGrued  when  the 
money  was  paid  for  her  to  her  husband,  March  31, 1882 ; 
and,  unless  the  running  of  the  statute  was  arrested  by 
the  delivery  of  the  summons  to  tiie  sheriff  the  statute 
had  run  against  the  claim  before  the  death  of  Qen. 
RUey  (Mills  v.  Mills,  115  N.  Y.  80). 

The  delivery  of  the  summons  to  the  sheriff  was  equiv- 
alent to  the  commencement  of  an  action  within  the  provis- 
ions of  the  Code  limiting  the  time  for  the  commencing  of 
actions,  and  would  have  arrested  the  running  of  the  statute 
had  the  conditions  of  section  399  of  the  Code  of  Civil  Pro- 
cedure been  complied  with  by  the  personal  service  of  the 
summons  upon  the  defendant  sought  to  be  charged,  or  by 
the  first  publication  of  the  summons  pursuant  to  an 
order  for  service  upon  him  in  that  manner  within  60  days 
after  the  expiration  of  the  time  limited  for  the  actual 
commencement  of  the  action.  The  death  of  Gen.  Riley 
made  a  literal  compliance  with  these  conditions  impossi- 
ble, and  it  is  the  contention  of  the  plaintiff  that,  because 
of  such  impossibility,  the  delivery  of  the  summons 
arrested  the  running  of  the  statute,  and  that  the  plaintiff 
should  be  excused  from  a  compliance  with  the  conditions. 

It  is  held  in  Estes  v.  Wilcox  (67  K  Y.  264),  Adsit  u 
Butler  (87  N.  Y.  585),  Nail  Tradesmen's  Bank  v.  Wetmore 
(124  N.  Y.  248 ;  26  JV;  E.  Rep.  548),  that  a  compliance 
with  all  the  provisions  of  section  399  is  indispensable  in 
order  to  prevent  the  statute  from  running  against  the 
claim. 

The  plaintiff  evidently  took  this  view  of  the  situation, 
as  is  evidenced  by  her  attempt  to  revive  the  action 
against  these  defendants  as  executors.  When  defeated 
in  her  motion,  she  abandoned  that  proceeding,  and 
afterwards  brought  a  new  action  directly  against  the 
defendant's  executors.  When  Gen.  Riley  died,  the  sum- 
mons was  in  the  hands  of  the  sheriff  for  service ;  it  had 
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an  actual  potential  existence.  Gen.  Biley  was  the  sole 
defendant  named.  Section  757  of  the  Code  provides 
that,  in  case  of  the  death  of  a  sole  defendant,  where  the 
cause  of  action  survives,  the  court  ui  ust,  upon  a  motion, 
allow  the  action  to  be  continued  against  his  representa- 
tive or  successor  in  interest.  Whether  it  can  be  held 
that  Gen.  Biley  was  a  defendant  within  the  meaning  of 
this  section  before  the  service  of  the  summons  upon  him, 
may  be  doubted ;  but  it  must  be  held,  we  think,  that  the 
only  means  of  relief  the  plaintiff  had,  if  she  had  any,  lay 
in  the  continuance  of  the  proceeding  to  revive  the  action. 

The  action  in  which  the  attempted  service  was  made 
must  in  some  manner  have  been  continued  to  avail  the 
plaintiff  anything  in  arresting  the  running  of  the  statute. 
Section  399  expressly  provides  that,  in  order  to  entitle 
a  plaintiff  to  the  benefit  of  the  section,  the  delivery  of 
the  summons  to  an  officer  must  be  followed  by  the  per- 
sonal service  upon  the  defendant,  or  by  the  publication 
of  the  summons. 

It  was  held  in  Clare  v.  Lockard  (19  JV.  Y,  Civ.  Pro. 
157)  that  a  substituted  service  within  the  60  days  is  equiv- 
alent to  the  personal  service  or  publication  of  the  sum- 
mons within  the  meaning  of  section  399.  ^ 

It  was  held  in  the  case  of  Palmer  v.  Ensign,  by  the 
superior  court  of  Buffalo  (opinion  of  the  court  by  Judge 
James  M.  Smith),  that  when  a  defendant  dies  after  the 
delivery  of  the  summons  to  the  sheriff,  and  before  it  is 
served  on  the  defendant,  the  action  may  be  continued 
against  his  personal  representatives.  A  synopsis  of  this 
opinion  may  be  found  in  19  Alb.  Law  J,  399.  The  case 
in  124  N.  Y.,  aupray  to  which  our  attention  is  called  by 
the  appellant,  is  not  an  authority  for  the  plaintiffl  It 
has  no  application  to  an  action  at  law. 

We  see  no  way  to  give  the  plaintiff  relief,  and  the 
judgment  appealed  from  should  be  affirmed. 

DwiGHT,  P.J.y  ^d  Macombeb  J.,  concurred. 

Vol.  XXn.— 21. 
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SICKLES,  lATE  Sheriff  of  the  City  and  Comnr  of 
New  Tobk  Respondent  v.  SULLIVAN,  Appellaot? 

SuPBEME  CouBT,  FiBST  Depabtkent,  Oenebal  Tebx; 

June,  1892, 

§1405. 

Eteeeution^-prioritp  off  over  daim  ofreedter. 

All  the  persoual  property  of  a  judgment  debtor  not  exempt  by  ex- 
press provisiuD  of  law  from  levy  aod  sale  uuder  execution,  ttiiuaie 
within  the  jitrisdiction  of  the  officer  to  whom  an  execution 
against  property  is  delivered,  is  bound  by  the  execution  from 
the  time  of  the  delivery  thereof  to  the  proper  officer  to  be  exe- 
cuted; and  this  lien  attaches  to  the  surplus  arising  upon  the  sale 
of  property  of  the  judgment  debtor  pledged  to  pay  a  debt  owing 
to  a  third  person,  and  is  not  subordinate  to  the  right  of  a  re- 
ceiver appointed  in  proceedings  supplementary  to  execution, 
instituted  subsequent  to  the  issuing  of  the  execution  held  by 
the  sheriff.* 

(Deddsd  June  29,  1892.) 

*  In  Duffy  V.  Dawson  {ante^  p.  235)  it  was  held  that  the  issuance  of 
an  execution  against  the  property  does  not  create  a  lien  on  money 
deposited  by  the  judgment  debtor  with  a  third  person  to  pro- 
vide for  the  payment  of  certain  possible  liabilities;  that  where  the 
judgment  creditor  instituted  proceedings  supplementary  to  execu- 
tion for  the  examination  of  a  third  person  indebted  to  the  judgment 
debtor,  and  procured  an  order  for  the  payment  of  said  indebtedness 
to  the  sheriff,  which  the  third  person  complied  with,  he  acquires  a 
lien  on  the  moneys  so  paid,  and  it  should  be  applied  upon  his  exe- 
'  oution  notwithstanding  the  sheriff  at  the  time  holds  an  execution 
previously  issued  upon  a  judgment  n-covered  by  another  person; 
and  that  the  lien  secured  i>y  the  commencement  of  proceedings  sup- 
plementary to  execution  followed  the  fund  into  the  hands  of  the 
i»heriff. 
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Appeal  by  the  defendant  from  a  judgment  of  the 
special  term  in  New  York  county  rendered  in  favor  of 
the  plainti£El 

The  facts  are  stated  in  the  opinion. 

F.  R.  KeOogg^  for  defendairt,  appellant. 

D.  P.  Hayes  {Hayes  dk  Oreenbaum,  attorneys),  for 
plaintiff,  respondent 

Van  Bbunt,  P.J, — ^In  March,  1890,  judgments  in  fayor 
of  a  large  number  of  people  were  entered  in  the  office  of 
the  clerk  of  the  city  and  county  of  New  York  against 
Louis  Bosenberg  and  Ismar  Baker,  and  at  the  same 
time  executions  were  issued  thereon  to  the  sheriff.  At 
the  time  of  the  issuing  of  the,  said  executions  there  were 
in  the  possession  of  Wilmerding,  Morris  &  Mitchell 
goods  belonging  to  said  Bosenberg  &  Baker,  the  judg- 
ment debtors,  upon  which  said  Wilmerding,  Morris  & 
Mitchell  claimed  a  lien  for  advances.  On  the  2d  of 
April,  1890,  judgment  was  entered  in  the  office  of  said 
clerk  in  favor  of  Emil  Oelbermann  and  Louis  Domerich 
against  said  Bosenberg  &  Baker,  and  the  judgment  duly 
docketed,  and  execution  issued  to  the  sheriff.  On  the 
11th  of  April,  1890,  the  goods  in  question  were  sold  by 
Wilmerding,  Morris  &  Mitchell,  but  not  at  a  regular 
sheriff's  sale;  and  the  balance  of  the  proceeds,  after 
deducting  advances,  expenses  and  charges,  amounted 
to  $856.01.  On  the  29th  of  April,  1890,  an  order  was 
made  in  the  action  of  Oelbermann,  whose  execution  was 
outstanding  in  the  hands  of  the  sheriff,  for  an  examina- 
tion of  the  members  of  the  firm  of  Wilmerding,  Morris 
A  Mitchell,  and  such  steps  were  taken  in  those  proceed- 
ings as  resulted  eventually  in  the  appointment  and 
qualification  of  this  defendant  as  receiver  of  the  property 
of  the  judgment  debtors  above  mentioned.    Both  th^ 
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sheriff  and  the  defendant  caased  demand  to  be  made 
upon  Wilmerding,  Morris  &  Mitchell  for  the  payment  to 
them,  respectively,  of  the  sum  representing  the  equity 
of  Bosenberg  &  Baker  in  these  goods ;  and,  this  demand 
having  been  refused,  each  party  to  the  present  action 
commenced  saifc  against  Wilmerding,  Morris  &  Mitchell 
to  recover  this  fund.  A  mdtion  having  thereupon  been 
made  for  an  order  of  interpleader,  and  for  permission  to 
deposit  the  fund  with  the  clerk  of  the  court  subject 
to  the  future  determination  of  an  action  between  the 
sheriff  and  the  receiver,  such  order  was  granted  and 
substitution  duly  made.  Subsequently  the  suit  came 
on  for  trial  at  the  special  term,  where  it  was  decided 
that  the  fund  should  be  awarded  to  the  plaintiff,  and 
judgment  was  entered  accordingly,  with  costs  as  against 
the  defendant.  From  this  judgment  this  appeal  is 
taken. 

It  is  claimed  upon  the  part  of  the  appellant  that  the 
defendant,  by  his  appointment  as  receiver  of  the  assets 
and  effects  of  Kosenberg  &  Baker,  became  entitled  to 
this  fund,  in  the  absence  of  any  prior  lien  attaching 
thereto  on  behalf  of  the  sheriff.  This  is  undoubtedly 
true,  and  the  only  question  involved  is  whether  a  prior 
lien  did  not  attach  in  favor  of  the  sheriff  by  virtue  of  the 
execution  held  by  him.  The  claim  that  no  such  lien 
did  attach  in  favor  of  the  sheriff  is  ur^^ed  upon  the 
ground  that  the  only  method  by  which  the  sheriff,  act- 
ing under  an  execution,  can  acquire  a  lien  upon  or  inter- 
est in  the  judgment  debtor's  equity  in  property  pledged 
to  a  third  person  as  security  for  money  advanced,  is 
that  pointed  out  in  section  1412  of  the  Code.  What  tLai 
section  has  to  do  with  the  question  of  lien  it  is  impossi- 
ble for  us  to  imagine.  It  relates  entirely  to  the  method 
in  which  a  sale  may  be  had  of  the  interest  of  the  judg- 
ment del>tt»r  is  personal  property  lawfully  pledged. 
Section  1405  of  the  Code  seems  to  dispose  of  the  whole 
question,  it  appearing  that  the  goods  and  chattels  of  a 
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judgment  debtor  uot  exempt  bj  express  provision  of 
law  from  levy  and  sale  by  virtue  of  an  execution,  and 
his  other  personal  property  which  is  expressly  declared 
by  law  to  be  subject  to  levy  by  virtue  of  an  execution, 
are,  when  situated  within  the  jurisdiction  of  the  officer 
to  whom  an  execution  against  property  is  delivered, 
bound  by  the  execution  from  the  time  of  the  deliyery 
thereof  to  the  proper  officer  to  be  executed,  but  not  be- 
fore. Therefore,  the  interest  of  the  pledgeor  in  the  goods 
in  the  hands  of  Wilmerding,  Morris  &  Mitchell  became* 
bound  by  the  executions  the  moment  that  they  came 
into  the  hands  of  the  sheriff,  without  any  levy  being 
made.  If  Wilmerding,  Morris  &  Mitchell  sold  the  goods 
and  there  was  a  surplus  in  their  hands  belonging  to  the 
judgment  debtor,  the  executions  attached  to  this  surplus 
in  precisely  the  same  manner,  and  therefore  the  sheriff 
was  entitled  to  take  it  under  the  executions  as  so  much 
money.  It  is  difficult  to  see  how,  by  the  appointment 
of  a  receiver  in  aid  of  an  execution,  the  lien  of  a  prior 
execution  upon  the  property  of  the  judgment  debtor  can 
be  overruled.  Certainly  such  a  thing  would  be  an 
anomaly  in  legal  procedure.  This  being  the  view  which 
we  take  of  the  law  relating  to  the  case,  we  have  not 
thought  it  necessary  to  refer  to  many  of  the  facts  which 
are  claimed  to  be  established  by  the  findings  of  fact ; 
the  more  particularly  so,  as  many  of  the  findings  are 
absolutely  unintelligible. 

.    We  think,  therefore,  that  the  judgment  appealed  from 
should  be  affirmed,  with  costs. 


Pattebson,  J.y  concurred. 
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THOMAS,  SUING  FOR  HIMSELF  AS  WELL  AS  FOB  ALL  0THEB8 

WHO  MAY  JOIN,  Appellant,  v.  THE  NEW  YORK  & 
GREENWOOD    LAKE    RAILWAY   CO.   et   al., 

Respond^ts. 

Supreme  Court,  First  Department,  General  Term  ; 

January,  1892. 


§§  481,  519. 

Pleading — uhen  complaint  doe»  not  Hate  etiffieientfaeti — rule  a$  to  eot^ 

Uruction. 


Where  mortgage  income  bonds  issued  by  a  railroad  company  provided 
that  no  more  interest  should  be  paid  thereon  than  should  be 
certified  by  a  vote  of  a  majority  of  the  board  of  directors  for  the 
time  beiog  to  have  been  earned  over  and  above  all  expenses,  a 
holder  of  such  bonds  cannot  maintain  an  action  either  at  law  or 
in  equity  to  secure  the  payment  of  interest  on  the  bonds  unlesa 
a  majority  of  the  directors  of  the  railroad  company  have  prevU 
ousiy  given  a  certificate  provided  for  in  the  bonds  themselves 
or  unless  such  certificate  has  been  unreasonably  withheld,  and  in 
either  case  the  complaint  must  allege  a  request  that  such  certifi- 
cate be  given  or  refusal  to  give  the  same  after  such  request 
has  been  made.  Accordfngly,  in  such  a  case,  where  the  only 
allegation  on  this  subject  was  as  follows :  *'  But  that  the  defend- 
ant railway  company  has,  nevertheless,  at  all  times  wrongfully 
neglected  and  refused  to  pay  said  interest,  or  any  part  thereof^ 
and  the  board  of  directbrs  thereof  have  wrongiully  neglected 
and  refused  to  certify  that  said  interest,  or  that  any  interest 
whatever,  has  at  any  time  been  earned  over  and  above  said  ex- 
penses ;  and  that  the  defendants  Hewitt  and  King  have  at  all  times 
participated  and  aided  in  such  wrongful  neglect  and  refusal." 
— Held^  that  a  demurrer  to  the  complaint  on  the  ground  that  it  did 
not  state  a  cause  of  action  was  properly  bustained. 

Where  in  such  a  case  the  complaint  contains  general  allegations  of 
the  earning  of  money  which  should  have  been  appropriated  for 


VOL.  XXn.  327 


Thomaa  v.  New  York  &  Greenwood  Lake  Railway  Co. 

the  payment  of  interest;  the  failure  to  pay  interest;  the  neglect 
and  refusal  of  the  board  of  directors  to  give  certificates;  the 
wrongful  au(]  improvident  incurring  of  great  and  unnecessary 
expenses,  which  were  charged  against  and  paid  out  of  earnings; 
and  then  proceeds  ta  specify  how  buch  alleged  great  and  unnec- 
essary expenses  have  been  incurred,  namely,  in  rebuilding  the 
railway  of  the  defendant  company,  and  in  building  new  railways 
and  structures,  and  in  improvidently  leasing  and  operating  a 
railroad  leased  by  the  defendant  railroad,  and  there  are  no  other 
specific  charged  against  the  defendant,  and  no  allegation  that 
the  earnings  have  been  appropriated  by  the  defendants  to  their 
own  use  or  that  they  have  intentionally  done  anything  wrong; 
the  complaint  even  if  it  did  allege  a  demand  of  the  certificate 
and  refusal  to  give  it  would  not  state  a  cause  of  action.  The 
allegation  that  the  defendants  did  certain  things  wrongfully  and 
improvidently  are  conclusions  only,  and  should  be  disregarded; 
the  allegation  that  moneys  were  expended  for  rebuilding  its 
railway  and  building  new  railways  and  structures  is  covered 
by  the  terms  in  the  bonds  providing  for  the  payment  of  **  all 
expenses,  including  necessary  repairs/' 

In  such  case  it  is  the  duty  of  the  plaintiff  to  set  forth  in  his  complaint 
facts  upon  which  the  court  can  determine  whether  the  work 
alleged  to  have  been  done  could  have  been  considered  '*  neces- 
sary repairs."  ^ 

Allegations  in  a  complaint  that  the  defendants  did  certain  things 
**  wrongfully,"  amounts  to  allegations  that  they  did  such  things 
*'  unlaM^uUy,"  and  are  merely  allegations  of  conclusions  of  law. 

Allegations  in  a  complaint  that  the  defendants  did  certain  things 
*' improvidently,"  and  that  certain  work  done  by  the  defendants 
*  •  was  not  necessary  for  the  maintenance  and  operation  of  its  rail- 
way, are  not  allegations  of  fact,  but  are  merely  allegations  af 
the  opinion  of  the  plaintiff,  and  are  not  admitted  by  a  demurrer, 
but  should  be  disregarded. 

A  pleading  which  is  defective  in  that  it  states  conclusions  instead  of 
facts  is  not  aided  by  §  519  of  the  Code  of  Civil  Procedure  provid- 
ing that  a  pleading  is  to  be  literally  construed. 

Clark  V.  Dillon  (97  If,  F.  878)  followed.  ' 

(Decided,  June  29,  1892.) 


Appeal  by  the  plain ti£f  from  a  final  judgment  entered 
upon  the  trial  of  an  issue  of  law  raised  by  demurrer  and 
heard  by  the  New  York  county  special  term. 
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The  facts  are  stated  in  the  opiuiuii. 

Oliver  P.  Buelly  for  plaintiff,  appellant. 

Cortland  Parker  and  Charles  Steele  {Buchanan^  Stede 
<k  Parker^  Jr.^  attorneys),  for  defendants,  respondents. 

Andbews,  J. — The  complaint  alleges  that  the  defend- 
ant is  a  New  Jersey  corporation ;  that  on  November  30, 
1878,  it  issued  first  mortgage  income  bonds  to  the  amount 
of  $900,000,  and  that  on  the  same  day  it  issued  second 
mortgage  income  bonds  to  the  amount  of  $1,800,000; 
that  the  principal  of  each  of  said  bonds  was  payable 
thirty  years  after  the  date  thereof,  and  interest  was  also 
payable,  at  six  per  cent  per  annum,  on  the  first  days  of 
April  and  October,  out  of  the  earnings  of  said  company ; 
that  a  large  portion  of  such  bonds  were  sold ;  that  the 
plaintiff  is  the  owner  and  holder  of  five  bonds  of  each 
class,  and  that  he  represents  other  holders  of  said  first 
and  second  mortgage  income  bonds  to  the  aggregate 
amount  of  $425,000  ;  ^hat  no  interest  has  ever  been  paid 
on  any  of  said  bonds  ;  that  each  of  said  bonds  contained 
the  following  proviso  :  "  Provided  always,  nevertheless, 
that  no  more  interest  shall  be  payable  by  virtue  hereof 
than  shall  be  certified  by  a  vote  of  a  majority  of  the 
board  of  directors  for  the  time  being  to  have  been-  by 
said  corporation  earned  over  and  above  all  expenses,  in- 
eluding  necessary  repairs,  during  the  six  months  ending 
one  month  before  such  time  fixed  for  such  half-yearly 
payments,  or  theretofore  to  have  accumulated  during  the 
current  year,  so  as  altogether  to  make  enough  to  pay  at  the 
rate  of  six  per  cent  per  annum,  and  in  default  of  such  cer- 
tificates no  interest  shall  be  payable  ;  "  that  the  defendant 
railway,  for  many  years  past  and  in  each  of  said  years, 
has  earned  enough  money  over  and  above  its  operatiug 
expenses,  including  necessary  repairs,  and  including  all 
expenses  properly  chargeable  against  or  payable  out  of 
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^ross  earnings,  to  pay  said  interest  in  full  at  the  rate  of 
:8ix  per  cent,  per  annum  on  both  said  classes  of  bonds ; 
that  the  defmidant  railway  company  has,  nevertheless, 
wrongfully  neglected  and  refused  to  pay  said  interest  or 
Any  part  thereof,  and  the  board  of  directors  have  wrong- 
fully neglected  and  refused  to  certify  that  said  interest 
or  that  any  interest  whatever  has  at  any  time  been  earned 
over  and  above  said  expenses ;  that  said  defendant  com- 
pany has,  through  its  directors,  wrongfully  and  improvi- 
dently  incurred  great  and  unnecessary  expenses,  which 
they  have  wrongfully  charged  against  and  paid  out  of 
the  earnings  of  said  defendant  railway  company,  properly 
applicable  to  the  payment  of  interest,  and  thereby  at  all 
times  wrongfully  prevented  the  accumulation  of  a  f und» 
to  pay  said  interest ;  that  said  directors  used  and  appro- 
priated a  large  part  of  said  moneys  to  rebuilding  the 
railway  of  the  defendant*  company  and  to  building  new 
railway  and  structures,  and  that  such  rebuilding  and 
such  building  were  not  necessary  for  the  maintenance 
and  operation  of  the  defendants'  railway ;  that  the  de- 
fendant railway  company  wrongfully  charged  the  moneys 
so  used  and  appropriated  as  expenses  against  its  gross 
earnings,  that  the  defendant  railway  company  also  im- 
providently  leased  the  railroad  known  as  the  Watchung 
Bailroad,  and  operated  said  road  at  a  loss,  and  thereby 
prevented  the  accumulation  and  appropriation  of  money 
to  pay  such  interest ;  that  the  defendant  Hewitt  is  pres- 
ident and  director  of  the  defendant  railway,  and  that  the 
defendant  King  is  president  of  the  Erie  Bailroad,  and  a 
director  of  the  defendant  road,  and  that  the  defendant 
road  has  been  leased  to  the  Erie  Bailroad  and  operated 
by  it ;  that  said  defendants  Hewitt  and  King  participated 
and  aided  in  such  wrongful  neglect  and  refusal,  and  that 
the  same  defendants  consented  to,  or  procured,  moneys 
expended  in  the  manner  aforesaid  to  be  charged  as  ex- 
penses against  gross  earnings.  The  complaint  demands 
judgment  that  the  defendants,  other  than  the  defendant 
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trustees,  account  for  all  income  and  earnings  of  the  de- 
fendant railway  company,  and  that  the  de&ndants,  other 
than  the  defendant  trustees,  pay  the  amount  of  said 
net  earnings  into  the  hands  of  a  special  receiver  to 
be  appointed  by  the  court,  to  be  disposed  of  under  the 
direction  of  the  court  for  the  benefit  of  the  plaintiff  and 
aU  other  bona-Jide  holders  of  such  income  bonds. 

The  defendant  Hewitt  and  the  defendant  railway 
company  joined  in  a  demurrer  to  the  complaint  on 
various  grounds,  and  among  others,  that  it  did  not  state 
facts  which  constituted  a  cause  of  action ;  and  the  de- 
fendant King  also  demurred  separately  upon  similar 
grounds.  The  special  term  sustained  the  demurrers, 
Imd  final  judgment  was  entered  dismissing  the  complaint, 
with  costs,  and  from  that  judgment' this  appeal  is  taken. 

The  special  term  placed  its  decision  upon  the  ground 
that  if  interest  was  due  to  the'  plaintiff  upon  the  bond 
held  by  him,  he  had  a  cause  of  action  at  law  against  the 
defendant  corporation,  but  that  no  relation  existed  be- 
tween the  plaintiff  and  *the  defendants  which  entitled 
him  to  a  judgment  compelling  the  defendants  to  account 
in  a  court  of  equity. 

We  do  not  consider  it  necessary  to  determine  at 
the  present  time  whether  the  grounds  upon  which  the 
special  term  placed  its  decision  were  well  founded,  be- 
cause we  think  the  judgment  should  be  sustained  upon 
other  grounds. 

First.  The  plaintiff  cannot  maintain  either  an  action 
at  law  or  an  action  in  equity,  unless  a  majority  of  the 
directors  of  the  defendant  railway  have  previously 
<^ven  the  certificate  provided  for  in  the  bonds  them- 
selves, or  unless  such  certificate  has  been  unreasonably 
withheld:  and  the  complaint  in  either  form  of  action 
must  allege  a  request  that  such  certificate  be  given,  and 
a  neglect  or  refusal  to  give  the  same  after  such  a  request 
has  been  made.  The  only  allegation  on  this  subject 
contained  in  the  complaint  is  as  follows :  **  But  that  the 
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defendant  railway  company  has,  nevertheless,  at  all 
times  wrongfully  neglected  and  refused  to  pay  said 
interest  or  any  part  thereof,  and  the  board  of  directors 
thereof  have  wrongfully  neglected  and  refused  to  certify 
that  said  interest  or  that  any  interest  whatever  has  at 
any  time  been  earned  over  and  above  said  expenses. 
And  that  the  defendants  Hewitt  and  King  have  at  all 
times  participated  and  aided  in  such  wrongful  neglect 
and  refusal."  This  is  not  an  allegation  of  a  request, 
and  the  want  of  such  an  allegation  renders  the  com- 
plaint demurrable. 

Secondly.  If  the  complaint  contained  a  proper  alle- 
gation of  a  request  for  the  giving  of  such  certificate,  it 
would  not  then  state  a  good  cause  of  action  against  any 
of  the  defendants.  According  to  the  terms  of  the  pro- 
viso contained  in  each  bond,  such  certificate  must  be  to 
the  effect  that  the  corporation  has  earned  moneys  ''  over 
and  above  all  expenses,  including  necessaVy  repairs." 
The  language  employed  is  not  ''operating"  expenses, 
but  **  all "  expenses. 

In  determining  whether  the  complaint  sets  forth  a 
cause  of  action,  it  must  be  taken  as  a  whole.  As  abovid 
stated,  it  contains  general  allegations  of  the  earning  of 
money  which  should  have  been  appropriated  for  the 
payment  of  interest;  the  failure  to  pay  interest;  the 
neglect  and  refusal  of  the  board  of  directors  to  give  the 
certificate ;  the  wrongful  and  improvident  incurring  of 
great  and  unnecessary  expenses,  which  were  charged 
against  and  paid  out  of  earnings  ;  and  then  proceeds  to 
specify  how  such  alleged  great  and  unnecessary  expenses 
have  been  incurred,  namely :  in  rebuilding  the  railway 
of  the  defendant  company  and  in  building  new  railway 
and  structures,  and  in  improvidently  leasing  and  operat- 
ing the  Watchung  Railway.  These  are  substantially  all 
the  specific  charges  made  against  the  defendants.  There 
is  no  allegation  that  the  earnings  have  been  appropriated 
by  defendants  to  their  own  use,  or  that  they  have  inten- 
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tionally  done  anything  wrong.  Indeed,  one  allegation 
of  the  complaint,  if  true,  renders  it  in  the  highest  de- 
gree improbable  that  the  defendants,  Hewitt  or  King, 
should  have  wrongfully  or  improvidently  used  moneys, 
applicable  to  the  payment  of  interest,  for  any  other 
purpose,  and  that  allegation  is  that  a  great  majority  of 
both  said  first  and  second  mortgage  income  bonds  are 
owned  or  controlled  by  the  defendants,  Hewitt  and 
King,  or  by  said  firm  of  Cooper  &  Hewitt,  and  by  the 
said  Erie  Railroad  Company.  As  the  two  issues  of 
bonds  amount  to  $2,700,000,  it  is  difScult  to  understand 
what  object  Hewitt,  or  King,  or  the  Erie  Railroad  could 
have  in  expending  moneys,  applicable  to  the  payment  of 
interest  on  the  bonds,  in  the  improvement  of  the  de- 
fendant railroad. 

There  are  several  reasons  why  the  allegations  in 
regard  to  expending  the  earnings  for  rebuilding  the 
railway  of  the  defendant  company  and  building  new 
railway  and  structures,  when  taken  in  connection  with 
the  rest  of  the  complaint,  do  not  state  a  good  cause  of 
action  against  the  defendants  or  either  of  them. 

The  various  allegations  that  the  defendants  did  cer^ 
tain  things  "wrongfully"  amount  to  allegations  that 
they  did  such  things  "  unlawfully,"  and  are  merely  alle- 
gations of  conclusions  of  law.*  The  allegations  that  the 
defendants  did  certain  things  "  improvidently,"  and  that 
the  rebuilding  of  the  railway  of  the  defendant  company 
and  the  building  new  railway  and  structures  were  not 
necessary  for  the  maintenance  and  operation  of  the  de- 
fendant's railway,  are  not  allegations  of  facts,  but  are 
merely  allegations  of  the  opinion  of  the  plaintiff;  and 
neither  such  allegations  as  to  the  law,  nor  as  to  the 


*  See,  to  this  effect.  People  m  rel.  Egan  «.  Colambia  Club  (20 
Jf,  T,  Oio.  Pro,  810),  and  casea  cited  in  opinion  and  in  the  brief  of 
defendant's  counsel. 
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opinion  of  the  plaintiff,  are  admitted  by  the  demurrer ; 
and  if  such  allegations  are  disregarded,  the  remaining 
portions  of  the  complaint  do  not  state  a  good  cause  of 
action. 

Again,  the  moneys  alleged  to  have  been  expended 
for  rebuilding  the  defendant's  railway  and  for  building 
new  railway  and  structures  may  be  considered  as 
covered  by  the  term  contained  in  the  proviso  inserted 
in  each  bond^  "all  expenses,  including  necessary  re->^ 
pairs."  There  would  be  no  question  on  this  point  if 
the  words  "all  expenses"  stood  alone,  there  being  no 
allegation  of  bad  faith ;  and,  assuming  that  the  words 
"including  necessary  repairs"  operate  as  an  implied 
limitation  of  the  scope  of  the  words  "  all  expenses,"  we 
still  think  that,  upon  these  demurrers,  the  term  "  all  ex- 
penses," as  so  limited,  should  be  regarded  as  covering 
the  work,  which,  it  is  alleged,  the  defendants  have  done 
upon  the  defendant  railway.  As  in  the  case  of  a  house  or 
a  ship,  where  a  large  amount  of  work  is  necessarily  done 
to  put  a  railroad — which  is  old,  or  was  originally  badly 
constructed,  or  has  become  very  much  out  of  order — 
into  a  iirst-class  condition,  such  work  may  be,  and  is,  in 
many  cases,  with  equal  propriety  and  accuracy,  termed 
indifferently  "repairing,"  "rebuilding,"  or  "doing  new 
work."  Of  this  kind  of  work  are  the  replacing  old  or 
worn-out  rails,  ties,  culverts,  or  bridges  with  new  ones ; 
^nlargiug  insufficient  stations  and  shops ;  improving  the 
roadbed,  and  renovating  and  reconstructing  engines  and 
cars  according  to  new  and  improved  models.  When  a 
large  amount  of  such  work  has  been  done  it  is  a  ques- 
tion of  the  use  of  terms,  aud  to  some  extent  a  matter  of 
opinion,  whether  it  should  be  called  repairing,  rebuild- 
ing, or  doing  new  work.  In  common  parlance  it  is  fre- 
quently said  that  the  work  done  upon  the  house  or  ship 
or  railroad  has  been  so  great  that  it  is  practically  a  new 
housei  ship,  or  railroad ;  and  yet  all  the  repairs  made 
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may  have  been  necessary  to  pat  either  in  a  first-class 
condition. 

It  was  the  dnty  of  the  plaintiff  to  set  forth  in  his 
complaint  facts  npon  which  the  court  conld  determine 
whether  the  work  aUeged  to  have  been  done  upon  the 
railway  of  the  defendant  company  conld  be  considered 
**  necessary  repairs."  He  has  not,  however,  stated  any 
specific  facts,  bat  has  made  general  allegations,  which 
are  partly  merely  expressions  of  opinion,  and,  so  far  as 
they  can  be  regarded  as  statement  of  facts,  are  so  vagne, 
indefinite,  and  uncertain  that  it  is  difficult,  if  not  impos- 
sible, to  determine  what  they  do  mean.  There  is  no 
allegation  as  to  how  much  of  the  defendant  company's 
railway  has  been  rebuilt,  nor  how  much  new  railway,  or 
how  many  new  structures  have  been  built,  and  the  alle- 
gations in  regard  to  the  rebuilding  of  the  railway  of  the 
defendant  company  and  in  regard  to  buUding  new  raU- 
way  and  structures  might  be  true,  although  the  actual 
rebuilding  and  building,  as  distinguished  from  **  neces- 
sary repairs,"  were  of  the  most  trifling  and  insignificant 
amount. 

These  features  of  the  complaint  are  not  aided  by  sec- 
tion 519  of  the  Code.  In  Clark  v.  Dillon  (97  N.  Y.  373), 
BuoEB,  Ch.J.,  delivering  the  opinion  of  the  courts  said : 
^*  It  was  formerly  the  settled  rule  to  construe  doubtfid 
pleadings  most  strongly  against  the  pleader,  but  this 
rule  has  been  so  far  modified  by  the  Code  as  now  to  re- 
quire them  to  be  liberally  construed,  with  a  view  to  sub- 
stantial justice  between  the  parties.  This  modification 
has,  however,  been  held  to  extend  .only  to  matters  of 
form,  and  not  to  apply  to  the  fundamental  requisites  of 
the  cause  of  action  '*  (citing  authoritieB). 

*' A  construction  of  doubtful  or  uncertain  allegations 
in  a  pleading  which  enables  a  party  by  thus  pleading  to 
throw  upon  his  adversary  the  hazard  of  correctly  inter- 
preting their  meaning  is  no  more  allowable  now  than 
formerly;  and  when  a  pleading  is  susceptible  of  two 
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meanings,  that  shall  be  taken  which  is  most  unfavorable 
to  the  pleader*'  (citing  authorities). 

"  It  is  in  the  nature  of  things  that  a  party  who  is 
required  to  frame  his  issues  for  the  information  of  his 
adversary  and  the  court  must  be  responsible  for  any 
failure  to  express  his  meaning  clearly  and  unmistakably. 
While  it  is  competent  for  a  party  to  move  to  make  the 
pleadings  of  his  adversary  more  definite  and  certain, 
jet,  inasmuch  as  it  is  the  primary  duty  of  the  party 
pleading  to  present  a  clear  and  unequivocal  statement 
of  his  allegations,  the  onus  of  having  them  made  so  can- 
not be  cast  upon  his  adversary  by  his  own  fault  in 
failing  to  perform  his  duty.*' 

IV  e  think  that,  applying  the  rule  thus  laid  down, 
the  allegations  of  the  complaint  as  to  the  rebuilding  of 
the  defendant's  railway,  and  the  building  of  new  rail- 
way and  structures,  taken  in  connection  with  the  other 
allegations  of  the  complaint,  do  not  state  a  good  cause 
of  action  against  either  of  the  defendants,  because  upon 
these  demurrers  they  cannot  be  considered  as  sufficient 
allegations  that  the  money  expended  for  those  purposes 
was  not  covered  by  the  term  "  all  expenses,  including 
necessary  repairs,"  contained  in  the  proviso  inserted 
in  each  bond. 

So  far  as  the  leasing  of  the  Watchung  Bailroad,  and 
the  operating  the  same,  are  concerned,  the  allegations 
of  the  complaint  in  effect  amount  to  a  charge  that  the 
board  of  directors  acted  im  providently  in  making  such 
lease,  and  in  operating  that  road  at  a  loss.  It  is  suffi- 
cient to  say  that  the  question  whether  such  lease  should 
be  made,  and  upon  what  terms,  and  whether  the  road 
should  l^e  operated,  was  devolved  by  law  upon  the  board 
of  directors  of  the  defendant  railway ;  and  as  there  is 
no  allegation  that  they  acted  in  bad  faith,  or  exceeded 
their  powers,  in  this  respect,  the  alleged  improvidence 
in  miJdng  the  lease,  and  operating  the  road,  does  not,  in 
connection  with  the  other  allegations  of  the  complaint. 
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constitute  a  good  cause  of  action  against  either  of  the 
defendants. 

The  judgment  should  be  affirmed,  with  costs. 

Van  Bbunt,  P.J.,  and  O'Brien,  J.,  concurred. 


ADLER  V.  ORDER  OF  AMERICAN  FRATERNAL 
CIRCLE  OF  BALTIMORE  CITY. 

SuPBEME  Court,  First  Department,  New  York  Countt 

Special  Term  ;  May,  1892. 

§§  635  et  aeq.,  1780. 
AUaehmmi — vthat  mutt  "be  shown  in  action  againat  foreign  corporation^ 

The  affidavits  upon  which  an  attacbment  is  granted  against  the^ 
property  of  a  foreign  corporation  must  show  that  the  court  haa 
jurisdiction  over  the  subject-matter,  and  that  a  cause  of  action 
exists  in  favor  of  the  plaintiff  and  against  the  defendant,  by 
al&|;ging  either  that  the  plaintiff  is  a  resident  of' this  state,  or 
that  the  action  is  brought  to  recover  damages  for  the  breach  of 
a  contract  made  within  this  state,  or  that  the  cause  of  action 
arose  within  this  state;  and  unless  it  does  so,  there  is  no  juris- 
diction  in  the  court  or  judge  to  grant  an  attachment;  the  omis- 
sion is  jurisdictional,  and  cannot  be  cured  by  an  amendment 

{Decided  May,  1892.) 

Motion  by  the  defendant  to  vacate  an  attachment 
issued  against  its  property. 

This  action  was  brought  by  the  plaintiff  against  the 
defendant,  a  corporation  organized  under  the  laws  of  the 
Btate  of  Maryland,  to  recover  the  sum  of  $200,  being  a 


VOL.  XXIL  887 


Adler  «.  Order  of  American  Fruterual  Circle  of  Baltimore  City. 


benefit  to  which  the  plaintiff  alleges  she,  as  a  member  of 
the  defendant's  society  or  corporation,  became  entitled 
uii  1  er  its  constitution  and  by-laws  because  she  was 
during  eight  weeks,  between  November  15,  1891,  and 
January  15,  1892,  sick. 

Upon  an  affidavit  setting  forth  these  facts  an  attach- 
ment was  issued  against  the  property  of  the  defendant 
after  the  summons  in  the  action  had  been  served  upon 
it,  and  the  defendant  moved  to  vacate  said  attachment 
upon  the  papers  on  which  said  attachment  was  granted^ 
on  the  ground  that  it  did  not  appear  therefrom  that  the 
cause  of  action  arose  within  this  state  or  that  the  plain- 
tiff resided  within  this  state. 

Orvber  dk  Lavdon,  for  defendant  and  motion^ 

Samuel  F.  Hyman  {Hyman  <&  Heindeman^  attorneys), 
for  plaintiff,  opposed. 

Inorahah,  J. — In  an  action  of  this  character,  by  sec- 
tion 1780  of  the  Code,  this  court  has  jurisdiction  in  an 
action  against  a  foreign  corporation  only  when  it  ap- 
pears that  the  plaintiff  is  a  resident  of  this  state,  or 
where  it  appears  that  the  action  is  brought  to  'recover 
damages  for  breach  of  a  contract  made  within  this 
state,  or  where  the  cause '  of  action  arose  within  the 
state. 

To  give  the  court  jurisdiction  to  grant  an  attach- 
ment it  must  appear  by  affidavit  that  a  cause  of  action 
exists  in  favor  of  plaintiff  against  defendant,  and  the 
general  term  of  this  court  has  held  that,  unless  the  facts 
appear  in  the  affidavit  that  give  the  court  jurisdiction  of 
the  subject-matter  of  the  action,  the  judge  has  no  juris- 
diction to  grant  the  attachment  (Oliver  v,  Heyward 
Chair  M'f  g  Co.,  10  N.  Y.  Supp.  771 ;  s,  c,  32  St.  Bep.  542). 

This  is  distinct  from  the  court  acquiring  jurisdiction 

•over  the  persoi^  of  the  defendant     Unless  the  iaotB 
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appear  to  bring  the  case  within  section  1780  of  the  Code, 
the  .court  has  no  jurisdiction  over  the  subject-matter, 
and  there  is,  therefdre,  no  cause  of  action  alleged.  This 
is  jurisdictional,  and  cannot  be  cured  by  ameiiduients. 

The  motion  must,  therefore,  be  granted,  aud  the  at- 
tachment vacated ;  $10  costs  to  abide  the  event. 


BECKLET,  Appellant,  v.  CHAMBERLAIN,  Eb- 

spondemt. 

Supreme   Coubt,  Fibst  Depabthemt,  Oeneral    Term; 

June,  1892. 

§§  523,  529. 

Verifiea/Uon  qf  pUadiing — %Dhm^  cannot  le  cmiUed  in  adien  for  dsetU 

andfaUe  repreienUUunu, 

In  an  action  to  recover  damages  for  deceit  and  false  representations 
in  th*e  sale  of  stock  the  defendant*s  answer  must  be  verified. 

The  provision  of  section  638  of  the  Code  of  Civil  Procedure  that  the 
verification  of  a  pleading  may  be  omitted  *Mn  a  case  where  it  is 
not  otherwise  specially  prescribed  by  law,  where  the  party  veri- 
fying would  be  privileged  from  testifying  as  a  witness  concern- 
ing an  allegation  or  denial  c<mtained  in  a  pleading,  is  limited  by 
section  629  of  the  Code,  under  which  a  defendant  is  not  excused 
from  verifying  his  answer,  not  only  in  actions  relating  to  con- 
fessed judgments,  fraudulent  conveyances  and  actions  affecting 
specific  property,*'  but  sIho  where  the  complaint  charges  hink 
*' with  any  fraud  whatsoever  affecting  the  right  or  property  of 
another."  In  construing;  sectifin  629  it  ulioiild  not  be  limited 
simply  to  fraudulent  transrcrsi  of  property,  but  effect  must  be 
given  to  every  pro  vision  «»f  it. 

Frist  V,  Climm  (6  N.  Y.  Oh,  Pro.  80}  quesUoned  and  not  followed. 

iJMdsdJune,  1892.) 
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Appeal  by  the  defendant  from  an  order  of  the  New 
York  county  special  term  denying  a  motion  to  compel 
the  plaintiff  to  receive  an  unverified  answer. 

This  action  was  commenced  April  7,  1892,  to  re- 
cover the  sum  of  $1000  with  interest  from  April  27, 
1886,  damages  alleged  to  have  been  sustained  by  the 
plaintiff  by  the  purchase  of  fifty  shares  of  stock  of  New 
Jersey  Goal  Saving  Company,  which  the  plaintiff  alleges 
he  was  induced  to  make  by  the  false  and  fraudulent 
representations  of  the  defendant. 

The  complaint  alleges  that  on  or  about  April  25 
and  27, 1886,  defendant  represented  to  plaintiff  that  a 
corporation  known  as  the  New  Jersey  Coal  Saving  Com- 
pany had  been  duly  organized  under  the  laws  of  the 
state  of  New  Jersey  for  the  purpose  of  manufacturing, 
selling  and  leasing  appliances  for  economizing  fuel 
under  a  right  or  license  purchased  by  it  of  the  Ham 
Coal  Saving  Company  of  the  city  of  New  York,  which 
gave  to  said  New  Jersey  Coal  Saving  Company  the  ex- 
clusive right  to  use  in  the  state  of  New  Jersey  a  certain 
patent  owned  by  said  Ham  Coal  Saving  Company ;  that 
the  capital  stock  of  said  company  was  $160,000,  divided 
into  1500  shares  of  $100  each,  all  of  which  had  been  is- 
sued and  taken  at  $20  per  share,  except  500  shares 
thereof,  which  still  remained  in  the  treasury  of  the  com- 
pany ;  that  the  trustees  of  the  company  had  paid  into  its 
treasury  $20,000  in  cash,  and  after  paying  said  Ham  Coal 
Saving  Company  for  said  right  or  license  there  remained 
a  sufficient  amount  in  cash  in  its  treasury  to  do  business 
with  successfully  and  that  such  business  promised  to  be 
exceedingly  remunerative;  that  the  defendant  also  rep- 
resented to  plaintiff  that  he  desired  plaintiff  to  become 
interested  in  said  corporation  and  a  stockholder  thereof, 
because  he  could  be  useful  to  the  company,  and  offered 
him  fifty  shares  of  said  capital  stock  at  $20  per  share  ; 
that  the  plaintiff^  trusting  in  said  representatipns  and 
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believing  them  to  be  true,  purchased  on  April  27,  1886, 
fifty  shares  of  the  stock  of  the  New  Jersey  Coal  Saving 
Company,  and  paid  the  defendant  therefor  $1000  ;  that 
said  representations  were  false  and  fraudulent  and  w^^-e 
intended  to  and  did  deceive  and  defraud  the  plaintiff; 
that  thereby  he  wholly  lost  said  $1000 ;  that  the  com- 
pany had  not  been  organized  as  represented,  and  $20,000 
had  not  been  paid  into  its  treasury,  and  there  did  not  re- 
inain  sufficient  money  in  its  treasury  to  carry  on  its  busi* 
ness  successfully,  and  its  business  did  not  promise  to  be 
remunerative,  and  the  defendant  so  knew ;  that  it  was 
represented  by  defendant  to  plaintiff  that  the  stock  pur- 
chased  by  plaintiff  was  the  stock  reserved  for  the  com- 
pany, that  his  money  would  go  into  the  treasury  of  the 
company,  but  the  stock  so  sold  him  was  the  stock  of  the 
defendant  and  not  of  the  company ;  and  that  the  stock 
of  said  company  is  entirely  worthless. 

The  defendant  served  an  answer  to  this  complaint, 
denying  each  and  every  allegation  thereof,  but  failed  to 
verify  it,  and  it  was  returned  on  that  ground,  whereupon, 
the  defendant  moved  that  such  service  be  confirmed, 
claiming  that  it  was  not  necessary  for  him  to  verify  his 
answer  because  the  cause  of  action  was  founded  upon 
fraud  and  false  representations. 

The  motion  was  heard  before  Mr.  Justice  Ingraham  ia 
May,  1892,  and  he  denied  it,  filing  a  memorandum  read- 
ing as  follows :  "  Answei*  in  this  case  must  be  verified 
under  section  629  of  the  Code.  Motion  denied,  with  $10 
costs  to  abide  the  event." 

The  defendant  thereupon  took  this  appeal. 

Jaines  B.  DiH  {Dill,  Chandler  dk  Seymour ^  attorneys), 
for  defendant,  appellant. 

Z.  JZ.  Becldey,  for  plaintiff,  respondent 

Pkb  Oubiav  (Vam  Bbumt,  P.  J.,  O'Brien  and  Paitkbsoh, 
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JJ.). — The  complaint  in  this  action  shows  that  it  is 
brought  to  recover  the  consideration  paid  for  certain 
shares  of  stock  sold  by  the  defendant  to  the  plaintiff, 
which  it  was  alleged  the  plaintiff  was  induced  to  pur- 
chase by  reason  of  certain  false  and  fraudulent  repre- 
sentations, which  are  fully  set  forth  in  the  complaint 
The  defendant  served  thereto  an  unverified  answer,  which 
was  returned  with  a  notice  that  it  did  not  comply  with 
the  provisions  of  the  Code  of  Civil  Procedure,  sections 
-623  and  529,  which  refer  to  the  verification  of  a  pleading. 
A  motion  subsequently  made  by  the  defendant  to  compel 
plaintiff  to  receive  the  unverified  answer  was  denied, 
upon  the  ground  that  the  answer  to  be  served  must  be 
verified  under  section  629  of  the  Code. 

We  have  been  referred  by  the  appellants  to  the  case 
of  Frist  V.  Climm  (6  Oiv.  Pro.  Rep.  30),  as  directly  apply- 
ing to  the  question  here  presented,  and  in  which  it  was 
held  that  the  defendant  had  the  right  in  such  a  case  to 
serve  an  unverified  answer.  We  cannot,  however,  after 
ZXL  examination  of  sections  523  and  529  of  the  Code, 
agree  with  the  conclusion  reached  in  that  case.  The 
former  section  (523)  provides  when  a  pleading  must  be 
verified ;  and  in  regard  to  when  such  verification  may  be 
omitted,  thus  states  the  rule :  '*  In  a  case  where  it  is  not 
otherwise  specially  prescribed  by  law,  where  the  party 
pleading  would  be  privileged  from  testifying  as  a  witness 
concerning  an  allegation  or  denial  contained  in  the  plead- 
mg. 

This  section  contains-  the  general  rule,  and  was  un- 
doubtedly intended  as  extending  the  privilege  to  parties 
of  omitting  to  verify  their  pleading  in  cases  where  the 
same  would  have  a  tendency  to  expose  them  to  a  penal 
liability  or  to  a  criminal  charge.  But  it  will  be  noticed 
that  an  exception  has  been  made  with  respect  to  cases 
wherein  a  verification  "  is  otherwise  specially  prescribed 
by  law."  Such  an  exception  to  the  general  rule  thus 
laid  down  by  section  523  is  to  be  found  in  the  cases  re- 
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ferred  to  in  section  529,  wherein  the  defendant  is  not 
excused  from  verifying  his  answer.  In  addition  to  ac- 
tions relating  to  confessed  judgments^  fraudulent  con- 
veyances, and  actions  affecting  specific  property,  the  last 
paragraph  of  section  529  states  that  a  defendant  is  not 
excused  from  verifying  his  auswer  to  a  complaint  charg. 
ing  him  *'  with  any  fraud  whatever  affecting  a  right  or  the 
property  of  another."  This  paragraph,  being  disjunc- 
tive, is  not  related  necessarily  with  the  cases  enumerated 
in  the  preceding  para^aphs  of  the  section,  and  its  lan- 
guage is  general,  applying  to  any  case  of  fraud  whatever 
affecting  a  right  or  the  property  of  another.  So  far, 
therefore,  as  an  exemption  is  provided  by  section  523  in 
cases  of  fraud,  section  529  must  be  regarded  as  qualify- 
ing, and  as  constituting  the  exception  which  is  otherwise 
specially  prescribed  for,  depriving  a  defendant  of  the 
privilege  extended  by  that  section  of  not  being  compelled 
in  certain  actions  to  verify  his  answer. 

We  think  that  the  purpose  of  this  section  529  was  to 
meet  a  case  like  the  present,  which,  were  it  not  for  this 
provision  of  law,  would  enable  a  defendant,  in  a  case 
based  upon  his  fraudulent  acts,  to  serve  an  unverified 
answer.  We  do  not  think,  therefore,  as  said  in  Frist  v. 
Olimm  (supra),  that  section  529  is  limited  simply  to 
fraudulent  transfers  of  property ;  but,  on  the  contrary^ 
that  effect  must  be  given  to  every  provision  of  that  sec- 
tion ;  and  it  will  be  entirely  meaningless  in  its  last  sen- 
tence unless  the  interpretation  now  put  upon  it  is  given 
to  the  words,  "or  with  any  fraud  whatever  affecting  a 
right  or  the  property  of  another.'*  And  we  are,  also,  of 
the  opinion  that  this  construction  given  to  section  529 
does  not  entirely  destroy  the  privilege  provided  for  by 
section  523,  but  that,  so  far  as  section  523  extends  the 
privilege  of  serving  an  unverified  answer  to  cases  where 
the  party  pleading  would  be  privileged  from  testifying 
as  a  witness  concerning  an  allegation  contained  in  a 
pleading,  such  privilege  was  expressly  taken  away  in  ac- 
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tions  of  fraud.  This  woald  still  leave  the  privilege  pro- 
vided for  by  sectiou  523  to  extend  to  all  cases  covered 
by  such  sectiou  excepting  those  which  are  otherwise 
specially  provided  for  by  section  529,  which,  as  we  have 
seen,  covers  a  case  such  as  the  present,  which  is  an  ac* 
tion  for  deceit  for  false  representations  in  the  sale  of 
stock.  • 

We  are  of  opinion,  therefore,  that  the  order  appealed 
from  should  be  affirmed,  with  $10  costs  and  disburse- 
ments. 


SAWTEE  V.  BENNETT  et  d. 

SUFBEME  OOUBT,  FiRST  DEPARTMENT,  SPECIAL  TeBM  ; 

June,  1892. 
§§  494,  508. 

Pleading — in  action  for  Itbd,  plea  of  juntiflcation  ie  new  maUer — when 

euch  defense  insufficient. 

In  an  action  for  libel  a  defense  setting  up  the  truth  of  the  publica- 
tion is  new  matter,  and  may  be  demurred  to  on  the  ground  that 
it  is  insufficient  iu  law  upon  the  face  thereof. 

In  an  action  for  libel  an  answer  pleading  in  justification  the  truth  of 
certain  parts  of  the  publication  alleged  to  be  libelous  is  insuffi- 
cient where  such  justification  is  not  pleaded  specifically  as  a 
partial  defense  or  in  mitigation  of  damages ;  to  be  a  complete 
defense  the  justification  should  be  as  broad  as  the  charge,  and 
of  the  very  charge  attempted  to  be  justified. 

(Decided  June,  1892.) 

Demurrer  by  the  plaintiff  to  new  matter  pleaded  in 
the  defendant's  answer  in  justification  of  an  alleged 
libel  set  forth  in  the  complaint 
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The  facts  appear  in  the  opinion. 

Eugene  Frayer  ( Warner  dk  Frayer^  attorneys),  for 
plaintiff  and  demurrer. 

John  Toionshendf  for  defendants,  opposed. 

Beach,  J. — The  action  is  for  libel.  The  answer,  bj 
its  second  and  third  defenses,  pleads  in  justification  the 
truth  of  certain  portions  of  the  articles  alleged  to  be 
libelous.  The  plaintiff  demurs  upon  the  ground  that 
the  defenses  are  insufficient  in  law  upon  the  face  there- 
of. It  is  provided  by  section  494,  Code  of  Civil  Pro- 
cedure, that  plaintiff  may  demur  to  a  defense  consisting 
of  new  matter  contained  in  the  answer,  on  the  ground 
above  specified.  The  objection  that  the  plaintiff  has 
mistaken  the  remedy  cannot  be  sustained*  The  plea  of 
truth  in  defense  is  new  matter  within  the  statute  mean- 
ing. The  reason  is  that  it  is  wholly  outside  and  dis- 
tinct from  the  alleged  cause  of  action,  and  must  be 
affirmatively  pleaded  by  the  defendant,  and  so  proven 
upon  the  trial. 

I  am  of  opinion,  too,  that  the  demurrer  is  well  taken. 
The  justification  fails  as  a  complete  defense,  because  it 
relates  but  to  parts  of  the  publication  alleged  libelous. 
It  must  be  so  weighed,  not  being  pleaded  specifically 
as  a  partial  defense  or  in  mitigation  of  damages  (Thomp- 
son V.  Halbert,  109  N.  Y,  329).  That  the  justification 
as  pleaded  is  not  a  complete  defense  is  hardly  debatable. 
To  be  so,  the  justification  must  be  as  broad  as  the 
charge,  and  of  the  very  charge  attempted  to  be  justified 
Totonsh.  Sland,  dt  L,(Sd  Ed )  §  212,  and  cases  there  cited 
Skinner  v.  Powers,  1  Wend.  451 ;  Fero  v.  Ruscoe,  i  N.  T. 
162. 

The  averments  of  verity  in  the  defense  will  be  founds 
upon  examination,  limited  to  specified  facts  contained 
in  the  publication,  the  libelous  character  whereof  may 


VOL.  XXIL  846 


Don  glass  V.  Meyer. 


be  seriously  questioued.  The  other  charges  against  the 
plaintiff  are  omitted.  That  the  justification  falls  far 
short  of  the  charges  seems  apparent. 

Judgment  ordered  for  plaintiff  on  demurrer  to 
:answer,  with  costs.  Leave  to  amend  on  payment  of 
costs. 


DOUGLASS  V.  METER 

SUPEBIOB    OOUBT    OF    THE  CiTY    OF    NeW    TOBK,  SfEOIAL 

Tebm;  Afbil,  1892. 
§  870  et  seq. 

Basamination  of  party  before  trial — wh&n  order  for,  properly  granted. 


In  an  action  to  recover  damages  for  personal  injuries  caused  by  being 
struck  by  an  elevator  lift,  where  the  answer  was  a  general  denial, 
and  the  plaintiff  by  affidavit  shows  that  at  the  time  of  the  acci- 
dent before  he  was  taken  home  he  was  attended  by  a  physician 
in  the  store  of  the  defendant  into  which  he  was  carried  after 
the  accident, — Beld,  that  an  order  was  properly  made  for  the 
«xan)ination  of  the  defendant  before  trial  to  enable  the  plaintiff 
to  ascertain  the  name  of  such  physician,  the  names  of  those  who 
witnessed  the  accident  and  of  the  servants  of  the  defendant  who 
operated  the  lift  at  the  time  cf  the  accident,  and  whether  or 
not  defendant  owned  the  lift  at  the  time  of  the  accident— all  of 
which  facts  plaintiff  alleged  he  was  ignorant  of,  but  were  with- 
in defendant's  knowledge. 

The  power  of  the  court  to  vacate  an  order  for  the  examination  of  a 
party  before  trial  is  unquestioned,  but  its  exercise  discretionary. 
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Ohapin  €.  Thomson  (16  Hun,  53);  Beach  €.  Mayor  (14  Id.  272)  di»- 
tinguished. 

(Decided  AprU  25,  1892.) 

Motion  by  defendant  that  an  order  for  his  examina- 
tion as  a  party  before  trial  be  vacated. 

The  facts  appear  in  the  opinion. 

^  GiLDEBSLEEYE,  J. — This  is  a  motion  to  vacate  an  order 
for  the  examination  of  defendant  before  trial. 

The  plaintiff  was  struck  by  an  elevator  lift  while  pass- 
ing in  front  of  73  Warren  street,  and  rendered  uncon- 
scious. He  brought  this  action  against  the  defendant, 
as  the  owner  of  the  lift,  for  damages  on  account  of  such 
injury.  The  answer  denies  that  the  defendant  has  any 
knowledge  or  information  sufficient  to  form  a  belief  as 
to  most  of  the  allegations  of  the  complaint,  and  denies 
the  rest  on  information  and  belief.  The  plaintiff,  at  the 
time  of  the  accident,  and  before  he  was  taken  home,  was 
attended  by  a  physician  in  the  store  of  the  defendant^ 
where  he  was  carried  immediately  after  the  accident 

Plaintiff  desires  to  ascertain  by  the  examination  of 
defendant  before  trial  the  name  of  this  physician,  and 
the  names  of  those  who  witnessed  the  accident,  and  the 
names  of  the  servants  of  defendant  who  were  operating 
the  lift  at  the  time  of  the  accident  (none  of  which  names 
are  known  to  plaintiff,  but,  as  plaintiff  alleges,  are  within 
the  knowledge  of  defendant),  as  the  evidence  of  those 
people  will  be  necessary  to  plaintiff  on  the  triaL 

Plaintiff  desires  also  to  ascertain  from  defendant 
whether  or  not  defendant  was  the  owner  of  the  life  at  the 
time  of  the  accident. 

The  affidavit,  upon  which  the  order  was  granted,  is 
sufficient  as  to  form  {Code.  Civ,  Fro.  §  872),  and  the  xm- 
disputed  allegations  warrant  the  granting  of  the  order. 

It  appears  that  the  examination  is  material  and  neces- 
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sary  ;  that  the  application  is  not  one  for  the  purpose  of 
extracting  evidence  from  defendant  by  unnecessary  pro- 
cedure,  and  its  good  faith  cannot  be  seriously  questioned. 
It,  therefore,  seems  that  in  the  furtherance  of  justice  the 
examination  should  be  directed  (Hardy  v.  Peters,  30 
Hun,  79). 

The  power  of  the  court  to  vacate  the  order  is  not 
questioned  (Jenkins  v.  Putnafh,  108  N.  Y.  272) ;  but  that 
power  is  discretionary,  and  I  do  not  think  this  is  a 
proper  case  in  which  to  exercise  it. 

The  case  of  Chapin  v,  Thomson  (16  Hun,  53),  cited  by 
the  learned  counsel  for  the  deiendant,  is  not  in  point ; 
for  the  opinion  in  that  case,  after  reciting^  the  fact  that 
the  court  is  not  bound,  under  sec.  873  of  the  Code,  to 
grant  the  order  in  every  case  where  the  application  is 
formally  correct  (see  als)  on  this  point,  Jenkins  v,  Put- 
nam, 106  N.  T.  272),  held  that  an  order  will  not  be 
granted  where  the  applicant  only  seeks  to  find  out  what 
the  opposite  party  will  swear  to,  so  as  to  enable  him  to 
prepare  to  meet  and  overcome  it.  That  is  not  the  case 
at  bar,  for  here  the  plaintiff  desires  merely  to  learn  the 
names  of  those  who  saw  the  accident,  in  order  to  call 
them  as  witnesses  on  the  trial ;  and  also  he  desires  to 
know  if  the  defendant  is  the  owner  of  the  lift,  as  in  hia 
answer  the  defendant  seems  to  leave  this  in  doubt. 

Nor  does  the  case  of  Beach  v.  The  Mayor  (14  Hun, 
79),  urged  by  defendant's  counsel,  apply  to  this  case ; 
for  there  the  affidavits  failed  to  state  that  the  testimony 
sought  was  material  and  necessary  for  the  party  making 
the  application ;  whereas  here  there  is  no  such  defect 
in  the  affidavit. 

Motion  to  vacate  the  order  denied,  without  costs. 
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THOMPSON  V.  STANLEY. 

StTPBBlCE    OOXTBT,    FiBST     DEFABTIC9MT,    SfEOIAL     TeBK; 

AuouBT,  1892. 
§497. 

FUading  aver  qftet  demurrer — what  eoeU  taxaUe  and  to  he  inaerted  li 

interloeutary  judgment. 

Where  a  demurrer  to  a  complaint  is  overruled,  with  leave  to  the  d»> 
fend  ant  to  answer  over  on  payment  of  costa,  the  costs  taxable 
in  favor  of  the  defendant,  and  which  may  be  inserted  in  the 
interlocutory  judgment,  are  the  costs  which  by  the  operation  of 
the  provision  allowing  the  amendment  will  be  vacated,  and  do 
not  include  costs  before  notice  of  trial  and  the  expenses  of  en- 
tering, docketing  and  satisfying  final  judgment  and  sheriff's 
fees  thereon. 
{Decided  Avguet  16, 1892.) 

Motion  by  the  defendant  for  a  new  taication  of  costs. 

Defendant  demurred  to  plaintiff's  complaint,  and  his 
demurrer  was  ovetruled,  with  leave  to  answer  over  on 
payment  of  costs.  Plaiutiff  presented  to  the  clerk  a  bill 
of  costs  containing  the  following  items  : 

Costs  before  notice  of  trial $25  00 

Costs  after  notice  of  trial 15  00 

Trial  fee,  issue  of  law 20  00 

Clerk's  fee  on  entering  judgment 50 

Affidavits  and  acknowledgments «^ . . .        25 

Sei'ving  copies  of  summons  and  complaint  on  de- 
fendant      2  00 

Satisfaction  piece 12 
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% — 

Transcript  and  filing 12 

Certified  copy  judgment 12 

Certified  copies  of  motion  to  strike  out  [^c] 10 

Postage   10 

Sherifi''s  fees  on  execution 1  75 

Total $65  06 

Of  these  the  clerk  disallowed  the  following  : 

Costs  before  notice  of  trial $25  00 

Fee  on  entering  judgment ^ 50 

Satisfaction  piece 12 

Transcript  and  filing 12 

SherifiTs  fee  on  execution 1  75 

Total $27  49 

and  allowed  the  other  items,  amounting  in  the  aggregate 
to  $37.57. 

The  plaintifTs  attorney  excepted  to  the  refusal  of  the 
clerk  to  tax  the  items  disallowed,  and  made  this  motion. 

L.  Kargi  tor  plaintiff  and  motion. 

Frederick  Seymour  {DiU,  Chandler  dk  Seymour^  attor-* 
neys),  for  defendant,  opposed. 

This  motion  is  opposed  on  the  ground  laid  down  by 
Justice  Harris  in  the  case  of  Van  Valkenburgh  v.  Van 
Schaick,  in  which  he  says  :  ''  The  general  practice  in  all 
cases  where  an  amendment  is  allowed  upon  payment  of 
costs  is,  that  the  party  paying  such  costs  shall  be 
charged  with  the  costs  of  all  proceedings  which  by  the 
operation  of  the  order  authorizing  the  amendment  will 
be  vacated.  Thus,  if  upon  the  trial  a  plaintiff  is  per- 
mitted to  amend  his  complaint  in  a  material  matter,  so 
that  a  new  answer  is  required,  he  would  be  charged 
with  the  costs  of  the  former  answer,  which  as  the  effect 
of  the  rule  would  be  yacated.    In  other  words,  he  would 
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Patterson,  J. — The  question  arising  on  this  record 
is  presented  for  determination  on  an  agreed  statement^ 
submitted  under  section  1279  of  the  Code  of  Civil  Pro- 
cedure. It  appears  that  on  the  22d  day  of  December, 
1883,  one  Pohalski  recovered  a  judgment  'against  the 
defendant  in  the  district  court  of  Colorado  for  the? 
county  of  Arapahoe,  that  being  a  court  of  record,  for 
the  sum  of  $1761.20,  on  which  judgment  execution  was 
issued  within  one  year  from  the  entry  thereof,  which 
execution  was  returned  unsatisfied.  The  judgment  was. 
subsequently  assigned  to  the  plaintiff.  The  defendant 
is  now,  and  for  upwards  of  seven  years  last  past  has. 
been,  a  resident  and  citizen  of  the  state  of  New  York^ 
but  when  he  became  such,  or  whether  he  was  such  at 
the  date  of  the  entry  of  the  judgment,  is  not  stated,  nor 
does  it  appear  that  the  plaintiff  is  a  resident  of  this 
state. 

The  question  submitted  for  decision  is:  Does  th& 
statute  of  limitations  of  the  state  of  Colorado  prevent  a 
recovery  in  an  action  on  the  judgment  in  this  state  ? 

By  statutes  of  Colorado,  enacted  in  the  year  1891,  it 
Is  provided  concerning  the  limitation  of  time  within 
which  actions  may  be  brought  in  the  courts  of  that 
state  as  follows :  "  Section  2900  The  following  actions 
shall  be  commenced  within  six  years  next  after  the  cause 
of  action  shall  accrue  and  not  afterwards :  First  All 
actions  of  debt  founded  upon  any  contract  or  liability  in 
action.  Second.  All  actions  founded  upon  judgments 
rendered  in  any  court  not  being  a  court  of  records 
Third.  All  actions  for  arrears  of  rent  Fourth.  All 
actions  of  assumpsit  or  on  the  case  founded  on  any  con- 
tract or  liability  express  or  implied.  Fifth.  All  actions 
for  waste  and  trespass  upon  land  Sixth.  All  actions 
of  replevin  and  all  other  actions  for  taking,  detaining  or 
injuring  goods  and  chattels.  Seventh.  All  actions  oa 
the  case  except  for  slanderous  words  and  for  libels."  It 
is  further  provided  by  section  2529  of  the  said  statutes^ 
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in  substance,  that  all  the  goods,  chattels  and  real  estate 
of  any  person  against  whom  a  judgment  shall  be  obtained 
in  any  court  of  record,  either  at  law  or  in  equity,  for  any 
debt,  damages  or  costs,  shall  be  liable  to  be  sold  on  exe- 
cution, and  the  judgment  shall  be  a  lien  on  real  estate 
for  seven  years  from  the  last  day  of  the  term  of  the 
court  in  which  the  judgment  is  rendered;  provided, 
however,  that  execution  be  issued  within  a  year  after 
the  entry  of  the  judgment,  ''  and  after  the  said  seven 
years  the  same  shall  cease  to  be  a  lien  on  any  real 
estate  as  against  boTia  fide  purchasers  or  subsequent 
incumbrances  by  mortgage,  judgment  or  otherwise.*' 
There  is  printed  in  the  record  a  provision  of  an  act  of 
1883  which  limits  the  duration  of  the  judgment  lien  to  six 
years,  but  that  was  changed  to  seven  years  by  the  act 
of  1891.  It  is  also  provided  by  the  laws  of  the  state  of 
Colorado  that  a  judgment  recovered  in  a  civil  action 
may  be  revived  by  filing  a  petition  in  which  shall  be 
alleged  the  time  the  judgment  was  recovered,  that  it 
remains  unsatisfied  in  whole  or  in  part,  and  stating  the 
amount  the  judgment  should  be  revived  for  and  verify- 
ing it  as  complaints  in  actions  are  verified.  Upon  filing 
such  a  petition  an  order  to  show  cause  is  issued,  upon 
the  return  of  which  the  defendant  may  appear  and  an- 
swer as  in  an  action,  "  and  the  court  shall  try  and  deter- 
mine any  issue  so  formed  the  same  as  any  issues  made 
by  pleadings  are  required  to  be  tried  and  decided,  and 
hear  any  evidence  necessary  to  decide  the  matter."  It 
is  further  provided  that  if  the  court  decide  to  revive  the 
judgment  an  order  to  that  effect  shall  be  made  and  at- 
tached to  the  original  files  in  the  cause,  an  entry  thereof 
made  in  the  judgment  docket  and  book,  ''and  if  the 
petition  is  filed  before  the  liens  created  by  the  original 
judgment  have  expired  and  the  transcript  of  the  entry  is 
filed,  etc.,  all  rights  under  such  judgment  shall  continue, 
and  execution  may  issue  on  such  revived  judgment  the 
same  as  on  the  original  judgment," 

Vol.  XXn.— 28. 
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It  is  Bet  forth  in  the  agreed  statement  that  no  farther 
or  other  laws  of  Colorado  have  been  found  bearing  on 
the  question  submitted,  and  no  judicial  decisions  of  the 
tribunals  of  that  state  have  been  cited  or  referred  to. 

It  is  claimed  by  the  defendant  that,  under  the  pro- 
Tisions  of  the  laws  of  Colorado  above  referred  to,  *'  the 
judgment  is  dead,  barred  and  non-enforcible,"  and  can- 
not form  the  basis  of  an  action  either  in  that  jurisdiction 
or  this.  That  an  action,  as  distinguished  from  the  pro- 
ceeding for  revival  by  scire /aoiaSy  would  not  lie  upon  it 
in  Colorado  is  plain,  and  results  from  the  first  clause  of 
section  2900  above  quoted.  Although  judgments  of 
courts  of  record  are  not  mentioned  in  terms,  yet  actions 
of  debt  are  barred  in  six  years.  In  these  statutes  the 
jEieveral  kinds  of  actions  coming  within  their  operation 
are  referred  to  by  their  common-law  designation,  and 
under  common-law  pleading  debt  was  the  appropriate 
form  of  action  on  a  judgment  (Andrews  v.  Montgomery, 
19  Johns.  165,  citing  1  Chitty^  94,  etc.),  the  cause  of  ac- 
tion being  one  arising  on  a  record.  The  effect  of  the 
«ix  years'  bar  is  not,  however,  that  contended  for  by  the 
defendant.  Although  an  action  cannot  be  maintained 
on  the  judgment  after  six  years,  yet  the  lien  by  express 
provision  continues  one  j^ear  longer,  and  the  judgment 
may  be  revived,  not  necessarily  within  six  or  seven 
years,  but  if  within  the  longef  period  certain  rights  are 
preserved  to  the  judgment  creditor.  It  is  not  true, 
therefore,  that  at  the  end  of  six  years  the  judgment  is 
a  nullity,  and  all  rights  under  it  terminated ;  but  the 
duration  of  the  lien  is  not  important  in  this  case,  as  the 
legislation  extending  the  term  from  six  to  ten  years  was 
after  the  expiration  of  the  lien  of  this  judgment 

But  it  is  urged  by  the  defendant  that  whatever  pleas 
would  be  good  to  an  action  on  the  judgment  if  brought 
in  Colorado  would  be  equally  available  to  defeat  an 
action  on  it  brought  here ;  but,  as  was  hold  iu  McEl- 
moyle  v.  Cohen  (13  Peters^  312),  the  plea  o{  the  statute 
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of  limitations  to  an  action  founded  upon  a  judgment  of 
another  state  goes  to  the  Remedy  only  and  the  lex  fori 
prevails,  and  such  is  the  settled  law  of  this  state. 

*  In  Miller  v.  Benham  (68  N.  Y.  83),  suit  was  brought 
on  a  California  judgment.  The  five  years*  bar  of  the 
statute  of  limitations  of  that  state  was  set  up  as  a  de- 
fense. The  court  said :  "  It  is  well  settled  in  this  state 
that  a  plea  of  the  statute  of  limitations  of  the  state  or 
country  where  the  contract  is  made  is  no  bar  to  a  suit 
brought  in  a  foreign  tribunal  and  the  lex  fori  governs 
all  questions  under  that  statute  "  (Lincoln  v.  Battelle, 
6  Wmd.  475 ;  Buggies  v.  Keeler,  3  Johns.  263 ;  Power  v. 
Hathaway,  43  Barb,  214 ;  Finlandson  v.  Lachenmeyer, 
37  How.  145).  • 

As  is  said  in  Scndder  v.  Union  Nat.  Bank  (1  Otto^ 
406) :  ^*  Matters  respecting  the  remedy,  such  as  bringing 
suits,  admissibility  of  evidence,  statutes  of  limitation, 
depend  upon  the  law  of  the  place  where  the  suit  is 
brought" 

It  is  true  that  in  these  New  York  cases  the  actions 
were  brought  against  non-residents,  and  that  so  far  as 
isoncerns  that  class  of  defendants  the  rule  is  now  changed 
by  positive  legislation.  By  section  390,  Code  Civ.  Pro., 
it  is  provided  that  where  a  cause  of  action  not  involving 
title  to  or  possession  of  realty  within  this  state  accrues 
against  a  person  then  not  a  resident,  an  action  thereon 
cannot  be  maintained  against  him  or  his  personal  repre- 
*  sentatives  after  the  expiration  of  the  time  limited  by  the 
laws  of  his  residence,  except  by  a  resident  of  the  state 
and  in  a  case  where  the  cause  of  action  originally  ac- 
crued in  favor  of  a  resident,  or  where  before  the  time  so 
limited  the  person  in  whose  favor  the  cause  of  action 
accrued  was  or  became  a  resident,  or  assigned  the  cause 
of  action  to  a  resident  who  continuously  thereafter 
owned  the  same.  • 

This  provision  of  the  Code  does  not  alter  the  general 
rule.    It  merely  relates  to  actions  against  non-residents 
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upon  claims  barred  by  the  law  of  the  states  in  which 
they  reside  and  has  no  application  here.  It  does  not 
appear  in  the  agreed  statement  that  the  conditions  as 
to  residence  of  either  of  the  parties  or  of  the  plaintiff^ 
assignor  are  or  were  such  as  to  bring  the  case  within 
section  390  of  the  Code  of  GivH  Procedure,  and  we  are 
not  at  liberty  to  draw  any  inferences  of  fact  whatever 
(Fearing  v.  Irwin,  56  iT.  Z,  486). 

The  plainti£f  is  entitled  to  judgment  for  $1761.20 
and  interest  from  December  22,  1883,  and  costs  to  be 
taxed. 

Van  Bbumt,  P.  J.,  and  O'Brien,  J.,  concurred. 


BELL,  Respondent,  v.  GOOD,  Appellant. 


Cm  CouBT  OP  New  York,  General  Term  ;  June,  1892. 


§§  421,  424,  3166. 


Appearance — when  ebtaining  extension  of  time  to  plead  is  not — Time  to 

answer  summons  senoed  without  the  state. 


Where  a  summons  served  without  the  state  or  by  publication 
requires  the  defendant  to  answer  the  same  within  six  days,  the 
oourt  does  not  acquire  jurisdiction  of  defendant  by  the  per- 
sonal service  thereof  upon  the  defendant  without  the  state. 

It  eeetns  in  such  a  case  a  voluntary  appearance  of  the  defendant 
would  cure  the  irregalarity  in  the  service  of  the  summons  and 
confer  jdrisdiction. 

The  me  e  obtaining  of  an  extension  of  time  to  answer  is  not  a  suffi- 
cient ,'ippcarauce  on  the  part  of  the  defendant  in  an  action,  to 
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operate  as  waiver  of  the  irregularities  in  the  service  of  a  sum- 
mons and  confer  jurisdiction. 

Bell  V.  Good  (22  N,  T.  Oiv.  Pro.  816)  reversed. 

{Decided  June,  1802.) 

Appeal  from  an  order  resettling  an  order  denying  de- 
fendant's motion  to  yacate  a  judgment  entered  herein 
and  setting  aside  the  service  of  summons. 

The  facts  are  stated  in  the  opinion. 
Carpenter  &  Haaaett^  for  defendant,  appellant. 
JeroUyman  &  Arrotosmith,  for  plaintiff,  respondent 

McGowN,  J. — Upon  an  affidavit  made  by  one  of 
plaintiff's  attorneys,  setting  forth,  among  other  things, 
that  the  defendant  is  a  non-resident  of  the  state,  that  he 
resided  in  the  state  of  Connecticut,  and  upon  the  com- 
plaint herein  an  order  was  made  on  September  2,  1891, 
that  the^'  service  of  the  summons  herein  be  made  by  pub- 
lication .  .  .  or  at  the  option  of  the  plaintiff,  by  service 
of  the  summons  and  a  copy  of  the  complaint  and  of  this 
order,  without  the  state,  upon  said  defendant  personally; 
and  that  on  or  before  the  day  of  the  first  publication  the 
plaintiff  deposit  at  the  post  office,  in  the  city  and  county 
of  New  York,  a  set  of  copies  of  the  summons  aud  com- 
plaint herein,  and  of  the  order,  in  a  securely  closed  post- 
paid wrapper,  directed  to  said  defendant  at  Boxbury, 
Conn.,  his  last-known  place  of  residence."  The  summons 
referred  to  bears  date  April  17,  1891,  and  directed  the 
defendant  to  answer  the  complaint,  and  to  serve  a  copy 
of  his  answer  on  plaintiff's  attorneys  within  six  days 
after  the  service  thereof,  etc. 

The  action  was  brought,  as  stated  in  the  complaint, 
to  recover  the  amount  of  two  checks,  drawn  by  defend- 
ant upon  the  Importers'  and  Traders'  Bank.  Service  of 
the  summons,  complaint,  affidavit  and  order  of  publica- 
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tion  and  notice  was  made  on  the  9tli  day  of  September^ 
1891,  in  the  state  of  Oonnecticut,  on  the  defendant  per* 
sonally. 

An  affidavit  made  by  John  Jeroloman,  one  of  the 
plaintiff's  attorneys,  on  the  14th  of  December,  1891, 
states  **  that  no  answer,  demurrer  or  notice  of  appear- 
ance  has  been  received  or  served  in  pursuance  of  the  re* 
quirements  of  the  summons  in  said  action,  except  to 
appear  herein  by  attorney,  on  November  12,  1891,  and 
obtain  twenty  days*  further  time  to  answer ;  but  that  said 
defendant  has  not  answered  within  said  extended  time 
and  is  in  default  herein,  etc.;  and  on  December  15, 
1891,  a  judgment  was  entered  by  plaintiff's  attorneys 
against  said  defendant  for  the  sum  of  $43478,  amount 
claimed,  interest  and  costs. 

On  December  23,  1891,  an  order  was  granted  by  one 
of  the  justices  of  this  court,  directing  plaintiff  to  show 
cause,  on  December  28,  1891,  why  the  service  of  the 
summons  herein  and  judgment  entered  December  15, 
1891,  should  not  be  set  aside  upon  the  gi'ound,  among 
others,  of  irregularity  in  the  form  and  service  of  the 
summons,  etc.,  and  an  order  was  entered  on  or  about 
January  18,  1892,  whereby  it  was  "  ordered  that  said 
motion  be,  and  the  same  hereby  is,  denied,  with  leave  to 
defendant  to  move  to  open  default  on  the  merits  in 
another  motion,  if  he  so  desires." 

On  January  25,  1892,  an  order  was  granted  requiring 
plaintiff  to  show  cause  on  January  28, 1892,  why  the  or- 
der entered  on  January  18,  1892,  should  not  be  vacated 
or  resettled,  or  why  a  reargument  should  not  be  granted^ 
etc.  And  on  January  19,  an  order  was  made  as  fol- 
lows :  **  Ordered,  that  the  order  entered  herein  on  or 
about  January  18,  1892,  be  resettled  by  the  entry  of  this 
order,  and  that  said  motion  to  vacate  the  judgment 
entered  herein  be,  and  the  same  hereby  is,  denied,  with 
leave  to  the  defendant  to  move  to  open  the  default  on 
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the  merits  in  another  motion,  if  he  desires/*  and  it  is 
from  this  order  that  the  defendant  appeals. 

Section  3166,  subdivision  2  of  Code  of  Civil  Proced- 
ure, provides  that ''  when  an  order  directing  service  of 
the  summons  without  the  city  of  New  York,  or  by  publi« 
cation,  is  granted,  the  summons  must  state  that  the  time 
within  which  the  defendant  must  serve  a  copy  of  his  an- 
swer is  ten  days  after  service  thereof,  exclusive  of  the 
day  of  service."  And  further  provides:  "If  the  sum- 
mons, requiring  the  defendant  to  answer  within  a  shorter 
time,  has  been  issued  •  .  .  before  an  order  specified 
in  this  subdivision  is  granted,  the  justice  granting  such 
an  order  may  direct  that  the  summons  be  amended  ac- 
cordingly, and  thereupon  the  summons  published  or 
served  without  that  city,  pursuant  to  the  order,  must 
correctly  state  the  time." 

The  summons  served  herein  required  the  defendant 
to  serve  his  answer  within  six  days.  No  direction  was 
made  by  the  justice  granting  the  order  that  the  summons 
be  amended,  and  the  same  was  not  amended  as  required 
by  subdivision  2  of  section  3166,  above  cited.  The 
court,  for  this  reason,  therefore,  never  acquired  jurisdic- 
tion of  the  defendant. 

No  motion  has  been  made  to  amend  the  summons^ 
nor  could  such  amendment  be  made  if  ^uch  motion 
should  be  made  and  granted  now,  as  the  court  did  not 
acquire  jurisdiction  by  the  service  of  the  six  days'  sum- 
mons. 

Where  an  attachment  or  other  provisional  remedy  is 
granted,  as  provided  by  section  416  of  the  Code,  the 
court  acquires  jurisdiction  from  the  time  of  the  granting 
of  the  attachment,  and  has  control  of  all  subsequent 
proceedings.  In  this  case  it  does  not  appear  from  the 
case  on  appeal  that  an  attachment  or  other  provisional 
remedy  was  applied  for  or  granted. 

Section  3166  of  the  Code,  forming  part  of  art.  2, 
title  1,  of  chap.  20,  entitled  ^'The  Marine  Court  of  the 
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City  of  New  York  "  (name  cLanged  to  City  Court,  Laws 
1883,  cLap.  26),  proAades  that :  "  The  sumiuons,  in  an  ac- 
tiou  brought  in  the  court,  must  state  that  the  time 
within  wliich  the  defendant  must  serve  a  copy  of 
his  answer  is  six  days  after  the  service  thereof  .  .  . 
except  in  one  of  the  following  cases :  Subd.  2.  Where 
an  order,  directing  service  of  the  summons  without  the 
city  of  New  York,  or  by  publication,  is  granted,  the 
summons  must  state  that  the  time  within  which  the  de- 
fendant must  serve  a  copy  of  his  answer  is  ten  days, 
etc."  Section  3169  provides  for  the  issuing  of  a  warrant 
of  attachment  against  propeii;y  where  the  defendant  is 
not  a  resident  of  the  state.  Section  3170  provides  that : 
''An  order  directing  the  service  of  a  summons,  ei£her 
without  the  city  of  New  York,  or  by  publication,  may  be 
granted  by  the  court  or  by  a  justice  thereof,  but  only  in  a 
case  where  a  warrant  of  attachment  has  been  issued,  as 
prescribed  in  the  last  section,  and  personal  service  of 
the  summons  cannot  be  made,  with  due  diligence,  within 
that  city,  etc."  (See  Kivert  v.  Von  Bula,  1  City  Court  Be- 
ports,  243 ;  Gibbon  v.  Freel,  65  Hoiv.  Prac.  R,  273). 

A  voluntary  appearance  of  the  defendant  herein, 
however,  would  cure  the  irregularities  in  the  service  of 
the  summons  and  confer  jurisdiction. 

It  is  claimed  by  the  plaintiff  that  there  was  an  ap- 
pearance herein  by  the  defendant.  Section  421  of  the 
Code  provides  that :  "  The  defendant's  appearance  must 
be  made  by  serving  upon  the  plaintiff's  attorney  .  .  . 
H  notice  of  appearance,  or  a  copy  of  a  demurrer  or  of 
an  answer.  A  notice  or  pleading,  so  served,  must  be 
subscribed  by  the  defendant's  attorney,  who  must  add 
to  his  signature  his  office  address,  etc." 

It  is  not  claimed  that  any  such  notice  of  appearance 
-was  served  herein.  Plaintiff's  attorney,  Jerolomau, 
swears  **that  on  the  first  day  of  November,  1891,  a  per- 
son from  the  defendant's  attorney's  office  obtained 
twenty  days*  further  time  to  answer,  and  at  the  expira- 
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tion  of  said  twenty  days  an  application  for  further  time 
to  answer  was  made  by  a  clerk  from  defendant's  at- 
torney's office,  and  he  was  told  by  deponent  to  file  his 
answer.  His  excuse  for  asking  time  was  on  account  of 
the  absence  of  Mr.  Carpenter,  the  defendant's  attorney ; 
that  the  defendant's  attorney  has  a  paper  extending  de- 
fendant's time  to  answer  twenty  days  from  November 
12,  1891." 

Freeman,  a  clerk  in  the  office  of  Jeroloman  &  Arrow- 
smith,  plaintiff's  attorneys,  swears  '*that  he  remembers 
the  time  the  young  man  called  from  the  office  of  Car- 
penter &  Hassett,  the  attorneys  for  the  defendant  herein, 
and  wanted  to  obtain  further  time  in  which  to  answer 
the  complaint  .  .  .  that  he  well  knows  the  said  young 
man,  whose  name  is  George  Eckhard  .  .  .  and  knows 
that^  was  then  employed  by  the  said  defendant's  at- 
torneys, Carpenter  &  Hassett." 

The  affidavits  on  the  part  of  the  defendant  allege,  in 
substance,  that  defendant  never  appeared  in  the  action, 
and  that  George  Eckhard,  above  referred  to,  was  not 
authorized  to  appear  for  the  defendant. 

Philip  Carpenter  swears  that :  '^  I  am  one  of  the  at- 
torneys for  the  defendant  in  making  this  motion.  No 
notice  of  appearance  of  the  defendant  in  this  action  was 
served.  Nor  did  I,  nor  did  the  firm  of  Carpenter  &  Has- 
sett, or  any  other  attorney,  to  my  knowledge,  appear  for 
him  in  the  action,  nor  was  any  one  in  our  office  author- 
ized to  appear^ for  the  defendant  in  any  way.  I  never 
asked  plaintiff's  attomej's  for  any  extension  of  time  to 
answer,  nor  authorized  any  such  request." 

It  appears,  however,  uncontradicted,  that  an  exten- 
sion of  time  for  twenty  days  was  given  to  defendant  to 
answer,  and  that  he  received  the  benefit  of  it. 

Conceding  that  defendant's  attorneys  obtained  an  ex- 
tension of  time  for  defendant  to  answer,  as  alleged  in 
plaintiff's  affidavits,  after  a  careful  examination  of  all  the 
authorities  referred  to  and  cited  in  the  briefs  submitted 
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by  the  attorneys  for  the  plaintifis  and  defendant,  in  the 
absence  of  any  other  evidence  as  to  defendant's  appear- 
ance, I  do  not  think  that  the  mere  obtaining  of  such  ex- 
tension was  a  8ii£Eicient  appearance  on  the  part  of  the  de- 
fendant to  operate  as  a  waiver  to  the  irregularities  in  the 
service  of  the  summons,  and  to  confer  jurisdiction. 
Order  appealed  from  must  be  reversed,  with  costs. 

Yam  Wyok  and  Fttzsimomb,  JJ.,  concurred. 


BEST,  AS  Begeivbb  of  the  National  Tbust  Compant^ 

Appellant,  v.  THE  DAVIS  SEWING  MACHINE 

COMPANT,  et  ol.,  Bespondents. 

BUPBEMB   OOUBT,  FiBST   DePABTMENT,  GENERAL  TeBM; 

June,  1892. 
§40& 

JAmUaition  to  oeUon — uihm  not  extended  hy  adj^MoaUon  jprwwiif&iy 

bringing  of  actum. 

A  party  who  seeks  to  avoid  the  statute  limiting  the  time  in  whidi 
an  action  may  be  brought,  notwithstanding  the  lapse  of  the 
prescribed  period,  must  bring  himself  expressly  within  some  of 
the  exceptions  specified  in  the  statute. 

McQueen  e.  Babcock  (41  £arb.  837)  Sanford  o.  Sanford  (62  N.  Y. 
558)  followed. 

Where  in  an  action  upon  certain  bonds  it  appeared  that  they  would 
be  barred  from  the  statute  of  limitations  unless  the  operation 
thereof  was  suspended  for  a  period  of  about  five  years,  during 
which  the  defendant  held  a  judgment  against  the  plaintiify 
awarding  it  possession  of  such  bonds,  rendered  in  an  action  to 

\       replevy,  the  same  brought  by  it,  which  judgment  was  subae- 


VOL.  XXIL  36a 


Best  t.  Davis  Sewing  Machine  Company. 


quently  reversed, — EM,  that  the  time  limited  for  the  commence- 
ment of  the  action  was  not  extended  by  such  judgment  and 
that  the  action  was  barred  by  the  statute. 
(Decided  June,  1892.) 

Appeal  by  the  plaintiff  from  a  judgment  of  the  New 
York  county  circuit  entered  in  favor  of  the  defendant 
upon  a  verdict  of  a  jury  directed  in  their  favor  and  also 
from  an  order  denying  a  motion  for  a  new  trial. 

The  opinion  states  the  facts. 

Ddo8  Mc  Curdy,  for  appellant 

John  D.  Keman^  for  respondents. 

Per  Curiam  (Van  Brunt,  P.J.,  O'Brien  and  Patter- 
son, JJ.),— In  December,  1877,  the  National  Trust  Com- 
pany of  New  York  became  insolvent,  and  the  plaintiff 
was  appointed  receiver  of  its  property.  Final  judgment 
of  dissolution  was  entered  in  April,  1879,  under  which 
the  plaintiff  was  continued  as  receiver.  Among  the 
assets  which  came  into  his  hands  were  ten  bonds  pur- 
porting to  be  made  by  the  Davis  Sewing  Machine  Com- 
pany for  the  sum  of  $1,000  each,  which,  by  their  terms^ 
were  due  on  November  1, 1876.  These  bonds,  it  would 
appear,  had  been  pledged  with  the  trust  company  aa 
collateral  for  a  loan  to  the  Security  Bank  of  Watertown,. 
which  remained  unpaid  at  the  time  the  receiver  was  ap- 
pointed. In  February,  1878,  the  Davis  Sewing  Machine 
Company  (by  leave  of  this  court)  brought  against  the 
receiver  an  action  of  replevin  for  the  bonds,  demanding 
judgment  for  their  possession  and  damages  for  their 
detention.  The  answer  of  the  receiver  claimed  a  lien 
thereon  for  the  unpaid  balance  of  the  loan  for  which 
they  were  pledged  as  security.  A  trial  was  had  upon 
the  issue  thus  raised  in  July,  1878,  which  resulted  in 
favor  of  the  sewing  machine  company,  awarding  them 
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possession,  and  adjudging  that  the  receiver  had  no  title 
to  or  right  to  the  possession  of  the  bonds.  This  judg- 
ment was,  by  the  general  term,  reversed  on  October  19, 
1883,  and  a  new  trial  ordered.  In  May,  1884,  the  re- 
trial was  had,  which  resulted  in  a  judgment  in  favor  of 
the  receiver,  awarding  him  possession  of  the  three  bonds 
which  are  the  subject  of  the  present  suit  From  this 
judgment  an  appeal  was  taken  to  both  the  general  term 
and  the  court  of  appeals,  and  the  right  of  the  receiver 
to  the  possession  of  the  three  bonds  was  finally  afiirmed. 

This  suit  was  commenced  as  to  some  of  the  defend- 
ants in  March,  and  as  to  others  in  April,  1884.  It  will 
be  noticed  that  from  July,  1878,  .to  October,  1883,  there 
was  a  valid  outstanding  judgment  against  the  receiver 
denying  his  ownership  or  right  to  the  possession  of 
these  bonds,  and  awarding  their  possession  to  defend- 
ant It  is  conceded  that,  if  during  this  period,  while 
the  judgment  was  outstanding,  the  running  of  the  statute 
of  limitations  was  not  suspended,  then  the  statute  is  a 
bar  to  the  action ;  for,  the  obligations  being  promissory 
notes,  and  not  sealed  instruments,  the  six  years  statute 
of  limitations  applies. 

The  Code  provides  (§  406) :  "  Where  the  commence- 
ment of  an  action  has  been  stayed  by  injunction,  or  by 
other  order  of  a  court  or  judge,  or  by  a  statutory  pro- 
hibition, the  time  of  the  continuance  of  the  stay  is  not 
a  part  of  the  time  limited  for  the  commencement  of  the 
action." 

Although  there  is  much  force  in  the  argument  of 
appellant  that ''  the  effect  of  the  action  of  replevin  and 
the  judgment  therein  against  the  receiver  was  more 
potent  than  an  injunction  or  other  order  of  the  court, 
for  it  not  only  barred  his  remedy  on  the  obligations,  but 
judicially  denied  his  right  to  their  possession  " — ^it  must 
be  conceded  that  the  judgment  is  not  one  of  the  excep- 
tions provided  by  the  Code  preventing  the  running  of 
the  statute. 


VOL.  XXIL  865 


Best «.  Davis  Sewing  Machine  Ck>mpany. 


The  question,  therefore,  is  presented,  whether  there 
is  any  ground  other  than  the  exceptions  provided  by 
statute  which  will  suspend  the  running  of  the  statute  of 
limitations  after  it  has  once  commenced  to  run. 

We  agree  with  the  view  expressed  by  the  learned 
judge  below,  '^that  the  rule  is  well  settled  that  a  party 
who  seeks  to  avoid  the  statute,  notwithstanding  tl^e 
i^pse  of  the  prescribed  period,  must  bring  himself  ex- 
pressly within  some  of  the  exceptions  specified  in  the 
Code."  In  the  case  of  McQueen  v.  Babcock  {41  Barb, 
337),  it  was  decided  that  a  right  of  action  not  expressly 
stayed  or  prevented  by  an  injunction  must  be  prosecuted 
within  the  prescribed  period  or  it  is  barred.  In  the 
case  of  Sanford  v.  Sanford  (62  N.  Y.  553),  the  debtor 
was  declared  a  lunatic  and  had  no  commiClee  who  could 
be  served.  Although  the  argument  was  there  made  that 
for  this  reason  the  statute  did  not  run,  the  court  held 
that  there  was  no  provision  for  an  exception  in  such  a 
case.  We  think  that  the  authority  of  this  case  and  an 
examination  of  the  earlier  cases  will  show  that  the 
statute  when  once  it  commenced  to  run  was  not  sus- 
pended except  pursuant  to  some  other  express  provision 
of  law,  and  it  was  to  abate  the  rigor  of  this  rule  that 
caused  the  enactment  of  section  406  of  the  Code. 

In  view  of  the  clear  and  satisfactory  opinion  of  the 
learned  judge  below,  it  is  unnecessary  for  us  to  do  more 
than  adopt  his  reasoning  and  concur  in  the  result 
reached  by  him.  We  are  therefore  of  opinion  that  the 
judgment  appealed  from  should  be  affirmed,  with  costs. 
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MoEENNA,  Besfondent,  v.  DUFFT  et  at.,  Bbbpomd- 
ENT ;  SPENOLEB,  Pubchaseb,  Appellaiit. 

Supbeme  Ooubt,  Fibst  Depabtment,  Gekbbal  Tebm  ; 

June,  1892. 

§§  421,  424, 1579,  1580. 

AppMrmiee — uihenpidgment  must  contain  evidence  o/authori^  <ifaticmcy 

to  appear  far  non-reMeat— partition — when  provieion  injudg- 

ment/ar  payment  of  ahare  of  party  to  hie  attorney  leUl 

relieve  purehaeer  at  eale. 

The  title  offered  upon  the  sale  of  real  property  under  a  judgment  in 
an  action  for  partition  is  properly  objected  to  where  it  appears 
that  certain  parties  defendants  are  non-residents  and  there  is  no 
evidence  that  the  attorneys  who  appeared  for  them  had  au- 
thority to  appear;  to  compel  the  purchaser  at  such  sale  to  take 
title  would  be  to  throw  upon  him  the  burden  of  establishing 
the  right  of  these  attorneys  to  appear,  and  he  is  not  bound  to 
take  any  such  risk. 

In  such  a  case  the  evidence  of  the  attorneys  authorized  to  act  for 
the  non-residents  must  be  put  upon  the  record  before  the  pur- 
chaser can  be  compelled  to  take  title,  and  if  this  is  not  done  the 
judgment,  so  far  as  the  purchaser  is  concerned,  has  no  more 
validity  than  if  it  had  been  entered  without  any  proof  of  the 
service  of  the  summons  or  of  any  appearance  by  attorney  of  the 
non-resident  defendants. 

Vilas  e.  Chase  (19  N,  T.  Oiv.  Pro.  888);  Nordlinger  «.  De  Mier  (18 
Id.  47)  followed. 

The  purchaser  at  a  partition  sale  is  entitled  to  purchase  under  a 
judgment  which  is  binding  upon  the  parties  to  the  action,  and 
cannot  be  compelled  to  take  title  under  a  judgment  which 
several  of  the  parties  might,  as  a  matter  of  right,  claim  should 
be  set  aside. 
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A  decree  io  an  actioo  for  partition  directing  a  sale  of  real  property 
inYoWed  which  provides  for  the  payment  of  costs  and  the  shares 
of  the  .parties  to  the  action  to  the  parties  or  their  attorneys 
is  irregular;  it  should  direct  that  the  costs  be  paid  to  the 
attorneys,  and  the  share  of  the  proceeds  to  the  party  to  whom 
it  belongs. 

ilheided  June,  1892.) 

Appeal  by  the  purchaser  Charles  Spengler,  from  an 
order  of  the  New  Tork  county  special  term,  denying  a 
motion  made  by  him  to  be  relieved  from  the  purchase 
made  by  him  at  a  sale  of  real  property  under  a  decree 
of  partition  entered  in  this  action. 

The  facts  appear  in  the  opinion. 

Reeves  dt  Todd,  for  Spengler,  purchaser,  appellant 

Jeroloman  <t  Arrowsraith^  for  defendants,  respond- 
ents. 

J.  Woclaey  Shepard  {Dennis  Quinn^  attorney),  for 
plaintiiF,  respondent 


Van  Brunt,  P.  J. — It  appears  that  on  the  26th  day  of 
October,  1884,  John  McKenna  died  intestate  in  the  city 
of  New  York,  seized  of  the  premises  in  question.  He 
left  a  widow,  but  no  issue,  and  his  only  heirs  at  law 
were  the  plaintiff,  two  sisteiti,  and  the  children  of  two 
deceased  sisters. 

The  plaintiff  and  several  of  the  defendants  are  non- 
residents of  the  United  States,  and  have  never  been 
served  with  process  of  any  kind,  the  complaint  being 
verified  by  the  attorney  of  record.  The  non-resident 
defendants,  however,  appeared  by  attorney.  The  plain- 
tiff's attorney  having  died,  an  order  was  made  substitut- 
ing a  new  attorney,  without  the  consent  of  the  plaintiff 
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as  far  as  the  record  shows,  in  violation  of  the  rules  of 
the  court. 

It  is  true  that  the  attorney  desiring  to  be  snbstituted 
stated  that  he  had  a  cablegram  from  the  plaintiff  where* 
in  he  was  directed  to  appear  before  him,  and  be  substi- 
tuted as  his  attorney  ;  but  no  such  cablegram  was  pro-- 
duced,  and  if  produced  would  not  be  a  compliance  with 
the  rule.  This  attorney  having  died,  another  attorney 
assumed  to  appear  for  the  plaintiff  without  even  the 
formality  of  a  substitution.  It  further  appeared  that 
certain  proceedings  had  been  taken  to  declare  the  plain- 
tiff a  lunatic,  which,  however,  did  not  result  in  a  final 
adjudication  upon  that  subject.  The  purchaser,  upon 
examining  the  title,  refused  to  take  because  of  the 
pendency  of  the  proceedings  against  the  plaintiff;  and 
also  because  no  authority  for  the  attorneys  to  appear 
in  the  partition  suit  was  shown,  and  the  parties  being 
non-residents,  and  not  served  with  process,  might  come 
in  and  show  an  unauthorized  appearance  and  over- 
throw the  judgment ;  and  that  upon  the  record  the  then 
present  plaintiff's  attorney  had  no  authority  to  act 

Without  at  all  discussing  the  validity  of  the  objection 
in  respect  to  the  lunacy  proceedings,  it  is  sufficient  to 
say  that  the  objection  to  the  title,  because  there  is  no 
evidence  that  the  attorneys  for  the  non-residents  had 
right  to  appear,  is  well  taken.  In  the  case  of  Yilas  v. 
Chase  (19  N.  Y.  Civ,  Pro,  333),  the  rule  laid  down  in 
this  court  in  the  case  of  Nordlinger  v.  De  Mier  (18  Id. 
47)  is  expressly  recognized,  which  was  to  the  effect  that 
a  judgment  obtained  against  a  non-resident,  who  has 
not  been  served  with  process,  and  has  not  authorized 
the  appearance  of  an  attorney,  will  be  set  aside  as  void. 

The  result,  therefore,  of  compelling  the  appellant  to 
take  this  title  would  be  to  throw  upon  him  the  burden 
of  establishing  the  authority  of  these  various  attorneys 
to  appear.  We  do  not  think  that  he  is  bound  to  take 
any  such  risk. 
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If  the  parties  desire  to  proceed  in  this  irregular  way, 
as  far  as  non-residents  are  concerned,  they  must  put 
upon  the  record  the  evidence  of  the  attorney's  au- 
thority to  act  before  purchaser  can  be  compelled  to 
take  the  title.  The  purchaser  at  a  partition  sale  is  en- 
titled to  purchase  under  a  judgment  which  is  binding 
upon  the  parties  to  the  action,  and  cannot  be  compelled 
to  take  title  under  a  judgment  which  several  of  those 
parties  might,  as  a  matter  of  right,  claim  should  be  set 
aside.  As  far  as  this  purchaser  is  concerned,  the  judfi:- 
ment  has  no  more  validity  than  if  it  had  been  entered 
without  any  proof  of  service  of  the  summons  or  any  ap- 
pearance by  attorney  of  the  non-resident  defendants. 

There  is  another  objection  to  the  regularity  of  the 
decree  entered  in  this  action,  which,  although  not  taken 
by  the  appellant,  yet  it  is  proper  that  this  court  should 
take  notice  of  the  same  ;  and  that  is  the  direction  in  the 
judgment  that  the  share  of  each  party  is  ,to  be  paid 
to  the  party  or  to  his  attorney,  evidently  referring  to 
his  attorney  of  record. 

This  is  in  direct  violation  of  the  provisions  of  section 
1580  of  the  Code.  By  section  1579  it  is  provided  that 
where  final  judgment  confirming  a  sale  is  rendered,  the 
costs  of  each  pai-ty  to  the  action  and  the  expenses  of  the 
sale  must  be  deducted  from  the  proceeds  of  sale,  and 
each  part3''s  costs  must  be  paid  to  his  attorney.  But, 
when  it  comes  to  the  distribution  of  the  proceeds  of  the 
sale,  after  deducting  the  expenses  and  costs  chargeable 
against  them,  a  different  provision  is  made  by  section 
1580,  which  provides  that  the  proceeds  of  the  sale,  after 
deducting  therefrom  the  costs  and  expenses,  must  be 
awarded  to  the  parties  whose  rights  and  interests  have 
been  sold,  in  proportion  thereto,  and  not  to  the  party  or 
his  attorney. 

The  intention  is  manifest  that  the  costs  and  expenses 

are  to  be  paid  to  the  attorney,  and  the  balance  of  the 

proceeds  to  be  paid  to   the   parties,  and  must  be  so 
Vol.  XXII.— 24. 
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awarded  by  the  final  jadgmeut  or  decree.  In  the  case 
at  bar  the  award  is  to  the  party  or  his  attorney,  no  re- 
gard being  had  to  the  distinction  made  in  the  sections 
of  the  Code  above  referred  to  between  costs  and  prin- 
cipal. 

The  order  appealed  from  should,  therefore,  be  re- 
versed, with  costs  and  disbursements  of  the  appeal,  and 
the  motion  granted,  with  costs. 

« 

O^RiEN,  J.,  concurred. 

Barrett,  J.  (concurring). — The  purchaser  in  his  mo- 
tion papers  questioned  the  authority  of  the  attorneys 
for  the  non-residents,  and  stated  that  he  had  been 
unable  to  find  any  such  authority.  That,  at  le^st,  put 
upon  those  seeking  to  uphold  the  judgment  the  burden 
of  meeting  such  doubts  by  clear  proof  of  authority,  ver- 
ified in  such  a  manner  as  to  furnish  lasting  evidence 
upon  the  record.  It  certainly  was  not  the  purchaser's 
duty  to  go  or  send  abroad  to  find  and  file  such  record 
proof. 

I  also  feel  that  a  purchaser  should  not  be  required 
to  take  title  in  a  case  where  the  plaintiff's  attorney  was 
never  apparently  substituted  by  any  order  of  the  courts 
and  where  there  is  not  the  slightest  record  evidence  of 
his  right  to  enter  the  case  at  alL 
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BOWMAN,  A8  Absionee  of  LOUIS  B.  MENOEB,  fob 
THE  Bekeftt  of  hib  Cbeditobs,  v.  HOFFMAN  and 

Anotheb. 

New  Tobk  Coubt  of  Common  Fleas,  Equttt  Tebm; 

August,  1892. 

§§  382,  388,  410,  1737  et  seq. 

Limitation  of  aetian — to  foredote  lien  on  chattel. 


Bj  the  pledge  of  a  chattel  as  security  for  a  debt,  the  title  to  the  chat- 
tel does  not  pass  to  the  pledgee,  but  remains  in  the  pledgor 
until  it  is  divested  by  a  sale  upon  notice  or  by  judicial  proceed- 
ing, CH  and  it  passes  by  an  assignment  made  by  the  pledgee  for 
the  benefit  of  his  creditors.  C^l 

The  right  of  a  pledgee  to  hold  possession  of  the  property 
pledged  is  not  affected  by  the  recovery  of  judgment  against  the 
pledgor  for  the  amount  of  the  indebtedness  to  secure  which  the 
property  was  pledged, f^l  nor  is  it  affected,  by  the  fact  that  a  re- 
ceivership of  the  pledgor*s  property  in  supplementary  proceed* 
ings  has  been  extended  to  the  pledgee's  judgment. W 

The  statute  of  limitations  does  not  commence  to  run  against  a  cause 
of  action  to  foreclose  a  lien  upon  a  chattel  pledged  to  secure  a 
debt  so  lopg  as  the  right  of  the  pledgor  to  redeem  exists,  and 
where  such  right  to  redeem  is  not  limited  by  agreement,  and  the 
right  to  redeem  has  not  been  asserted,  the  action  is  not  barred 
by  any  lapse  of  timcC^lil 

Bailey  v.  Drew  (17  8t.  Bep,  185)  ;[7.  lO]  Miner  «.  Beekman  (50  N.  Y, 
887) -,[7]  Purdy  «.  Sistare  {%  Hun,  126)  ;[8]  Roberts  v.  Berdell  (15 
Abb.Pr.N,  8.  188)  m  followed.  Roberts  «.  Sikes  (80  Barb. 
178)  not  followed,  and  held  to  have  been  overruled.  [^  7] 

{Derided  Auguet,  1892.) 
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Motion  by  the  defendant  Pate,  as  receiver  of  tlie  prop- 
erty of  the  defendant  Hoffman,  to  dismiss  the  complaint 
made  upon  the  trial  of  an  action  to  foreclose  a  lien  upon 
a  chattel. 

The  facts  are  stated  in  the  opinion. 

C.  E.  SoiUher,  for  defendant  Pate,  and  motion. 

Halcyon  M.  Close^  for  plaintiff,  opposed. 

• 

GIEGEBIC^y  J. — This  action  is  brought  by  the  assignee 
of  one  Louis  B.  Menger  to  foreclose  a  lien  on  an  oil- 
painting,  entitled  "  Niagara,"  which  is  alleged  to  have 
been  pledged  by  the  defendant  Hoffman  to  secure  the 
payment  of  a  debt,  or  demand,  owing  by  said  defendant 
Hoffman  to  said  Menger  for  work  and  materials  fur- 
nished and  money  loaned  by  said  Menger  to  defendant 
Hoffman  between  the  20th  day  of  August,  1869,  and  the 
27th  day  of  November,  1878.  The  complaint  further 
alleges  that,  on  or  about  the  15th  day  of  January,  1885, 
the  said  Menger  made  an  assignment  to  the  plaintiff  of 
all  his  property  and  assets,  including  the  debt  men- 
tioned and  the  security  pledged  therefor,  for  the  benefit 
of  creditors ;  that,  on  or  about  the  14th  day  of  March, 
1889,  the  plaintiff  recovered  judgment  against  the  de- 
fendant Hoffman  in  this  court  for  the  above-mentioned 
demand  ;  that  an  execution  was  issued  to  the  sheriff, 
and  returned  wholly  unsatisfied ;  that,  on  or  about  the 
28th  day  of  July,  1890,  the  defendant  Pate  was,  by  an 
order  of  the  supreme  court,  duly  appointed  as  the  re- 
ceiver in  supplementary  proceedings  of  all  the  property 
of  the  said  defendant  Hoffman,  and  thereafter  this  courts 
by  its  order,  extended  the  receivership  of  the  defendant 
Pate  to  supplementary  proceedings  upon  it ;  and  that, 
on  or  about  the  27th  day  of  October,  1890,  in  proceed- 
ings had  for  the  purpose,  the  supreme  court  granted 
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leave  to  the  plaintiff  to  sue  the  defendant  Fate  as  re- 
ceiver and  to  bring  this  action. 

The  defendant  Pate,  as  such  receiver,  by  his  answer, 
among  other  things,  interposes  two  defenses  of  the  stat- 
ute of  limitations — namely:  ''Second,  That  the  cause 
of  action  therein  stated  did  not  accrue  within  six  years 
before  the  commencement  of  this  action.  Third,  That 
the  cause  of  action  therein  stated  did  not  accrue  within 
ten  years  before  the  commencement  of  this  action." 
Upon  questions  of  fact  raised  by  the  pleadings,  issues 
were  framed  by  an  order  in  this  action  dated  January 
20, 1892,  by  which  it  is  provided  that,  in  case  the  com- 
plaint be  not  dismissed  upon  the  issues  of  law  raised  by 
the  second  and  third  defenses  stated  in  the  answer 
thereto  of  the  defendant  Fate,  the  questions  of  fact  an- 
nexed to  said  order  be  submitted  to  a  jury  and  their 
verdict  had  thereupon. 

By  the  pledge  of  the  chattel  as  security  .for  the  debt 

the  title  of  the  chattel  did  not  pass  to  the  pledgee.    The 

title  remained  in  the  pledgor  until  it  was  divested 

t^l     by  a  sale  upon  notice  or  by  judicial  proceeding 

(Markham  v.  Jauden,  41  N*  Y.  235 ;  Stearns  v. 

Marsh,  4  Denio,  230 ;   Brownell  v,  Hawkins,   4  Jiarb, 

491 ;  Gruman  v.  Smith,  81  N,  Xtt  25 ;  Bailey  v.  Drew, 

17  St.  B.  185). 

The  special  property  of  Menger  in  the  painting  passed 

to  the  plaintiff  on  the  assignment  by  said  Menger 

t^     to  the  plaintiff  of  all  his  property  for  the  benefit 

of  his  creditors. 
The  fact  that  the  receiver  of  the  property  ot  the  de- 
fendant Hoffman,  appointed  on  the  application  of  an- 
other creditor,  was  extended  so  that  the  receiver- 
W     ship  would  include  the  judgment  obtained  by  the 
plaintiff,  did  not  affect  his  right  to  hold  the  secu- 
rity until  the  debt  was  paid  (Fate  v.  Hoffman,  40  8t.  B. 
915 ;  s.  a,  16  K  Y.  Supp.  74). 

The  right  of  plaintiff  to  hold  possession  of  the  prop- 
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erty  upon  which  he  has  a  lien  was  not  affected  by  the 

recovery  of  the  judgment  for  the  amount  of  the 
^*^     indebtedness  to  secure  the  payment  of  which  he 

held  the  property  as  security  (Pate  v.  Hoffman^ 
supra;  Lincoln  v.  Linde,  16  N.  Y,  Supp.  106;  s.  c,  27 
Abb,  N.  a  278). 

The  defendant  Pate,  as  receiver,  urges  that  the  lieu 
has  been  barred  by  the  statute  of  limitations ;  but,  con> 

sidering  this  case  in  the  light  of  the  authorities 
(^^     hereinafter  cited,  I  am  of  the  opinion  that  the 

cause  of  action  did  not  accrue  until  the  filing  of 
the  complaint  Chancellor  Kent  defines  the  rights  of  the 
parties  to'  a  pledge^  particularly  as  to  the  sale  and  re- 
demption thereof,  as  follows:  "The  general  property 
does  not  pass,  as  in  the  case  of  a  mortgage,  and  the 
pawnee  has  only  a  special  property.  If  no  time  of 
redemption  be  fixed  by  the  contract,  the  pawnor  may 
redeem  at  any  time,  and  though  a  day  of  payment  be 
fixed  he  may  redeem  after  the  day.  He  has  his  whole 
lifetime  to  redeem  provided  the  pawnee  does  not  call 
upon  him  to  redeem,  as  he  has  a  right  to  do  at  any  time 
in  his  discretion  if  no  time  for  redemption  be  fixed ;  and 
if  no  such  call  be  made,  the  representatives  of  the 
pawnor  may  redeem  after  his  death.  As  early  as  the 
time  of  Glanville,  these  just  and  plain  principles  of  the 
law  of  pledges  were  essentially  recognized ;  it  was  de- 
clared that  if  the  pledge  was  not  redeemed  by  the  time 
appointed,  the  creditor  might  take  recourse  to  the  law 
and  compel  the  pawnor  to  redeem  by  a  given  day  or  be 
forever  foreclosed  and  barred  of  his  right  And  if  no 
time  of  redemption  was  fixed,  the  creditor  might  call 
upon  the  debtor  at  any  time  by  legal  process  to  redeem 
or  lose  his  pledge"  (4  KenCs  Cornm.,  13th  ed.,  p.  138). 

Roberts  v.  Sikes  (30  Barb.  173)  was  an  equitable 
action,  brought  by    the   pledgor   against   the   personal 

representatives  of  the  pledgee  for  the  redemption 
(*^     and  reassignment  of  the  stock  pledged  as  security 
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for  tLe  payment  of  a  note.  The  defense  set  up  in  the 
answer  was  the  statute  of  limitations.  Sutherland,  J., 
held  that  the  action  was  barred  bj  the  statute  of  limi- 
tations as  it  was  not  brought  within  ten  years  from  the 
time  the  note  became  due.  The  foregoing  case  is  dis- 
tinguishable from  the  one  at  bar.  In  that  case  the  time 
for  the  redemption  of  the  pledge  was  fixed  by  the  con- 
tract between  the  parties,  but  in  this  case  the  debt  was 
payable  on  demand,  and  no  time  of  redemption  was 
fixed. 

The  above-mentioned  case  of  Boberts  v.  Sikes  must» 
however,  be  considered  as  overruled  by  all  rejDorted* 

cases  arising  subsequent  thereto  in  this  state,  and 
^     in  Bailey  v.  Drew  (supra),  Inoraham,  J.,  expressly 

held  that  the  same  must  be  considered  as  over* 
ruled  by  Miner  v.  Beekman  (50  N.  Y.  337). 

In  Purdy  v,  Sistare  (2  Hun,  126)  the  plain  tiflf  deliv- 
ered certain  bonds  to  the  defendant,  who  advanced  a 

sum  of  money  thereon.     On  the  defendant's  re- 
[^     fusal  to  render  an  account,  the  plaintiff  brought 

an  action  for  an  accounting,  in  which  the  defend- 
ant interposed  the  defense  of  the  statute  of  limita- 
tions, and  it  was  held  that  the  defense  was  properly 
overruled  ;  that  the  pledge  of  the  bonds  with  the  power 
of  sale  created  a  direct  trust,  and  that  in  such  cases  the 
statute  does  not  begin  to  run  as  a  general  rule  unless 
there  be  an  open  denial  or  repudiation  of  the  trust,  or 
some  notice  of  an  adverse  claim. 

In  Boberts  v.  Berdell  (15  Ahb.  N.  S.  183)  the  loan 
for  the  payment  of  which  certain  bonds  had  been  pledged 

had  been  paid  more  than  six  years  before  the  com- 
W     mencement  of  the  action,  but  the  demand  for  the 

return  of  the  bonds,  and  the  refusal  of  the  pledgee 
to  comply  was  within  the  sixth  year.  It  was  held  by  the 
court  of  appeals  that  the  cause  of  action  was  not  barred 
until  six  years  after  the  formal  demand  and  refusal,  al- 
though the  payment  and  previous  request  for  return  of 
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the  pledge  took  place  more  than  six  years  before  the 
action  was  brought. 

Bailey  v.  Drew  (supra)  was  an  action  by  the  assignee 
of  the  pledgor  for  an  accounting.  The  defendant 
pleaded  the  statute  of  limitations,  and  it  was 
I^^3  held  that  the  right  to  invoke  the  aid  of  a  court  of 
equity  to  ascertain  the  amount  due  upon  an  obli- 
gation secured  by  the  pledge  of  personal  property  was 
a  continuing  right,  and  continues  as  long  as  the  right  to 
redeem  exists ;  that  the  cause  of  action  does  not  depend 
upon  the  rights  of  the  parties  as  they  existed  at  the  time 
of  the  pledge,  but  depends  upon  the  right  of  the  pledgor 
to  redeem  at  the  time  the  bill  was  filed,  and  the  cause  of 
action  upon  which  such  bill  is  founded  accrues  not  when 
the  collateral  security  was  first  pledged,  but  when  the 
right  to  redeem  was  first  insisted  upon — ^namely,  upon  the 
filing  of  the  bill ;  and  that  the  statute  of  limitations  was 
no  bar  to  the  action. 

It  follows  that  the  statute   of  limitations    had   not 
run  against  the  action  when  it  was  commenced. 

The  motion  to  dismiss  the  complaint  upon  the 
I"]  issues  of  law  raised  by  the  second  and  third  de- 
fenses in  the  answer  of  the  defendant  Pate,  as 
receiver,  is,  therefore,  denied,  and  the  questions  of  fact 
annexed  to  the  order  herein  of  January  20,  1892,  are, 
in  conformity  therewith,  directed  to  be  submitted  to  a 
jury  and  their  verdict  had  thereupon. 
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In  re  MAKY  MONELL  as  Administratkix,  btto. 

tiUFBEME   Court,    First   Departmei^?,    General   Term; 

June,  1892. 

§§  2530,  253L 

Spedal  guenrdian — appointment  off  not  affet^ted  Ify  avbteqitent  appoint^ 

meat  of  general  guardian. 


Where, pending  the  accountiag  of  an  administratrix,  the  letters  issued 
to  a  general  guardian  of  an  infant  are  revoked  by  request  of  his 
sureties,  the  surrogate  is  not  only  clearly  right  in  appointing  a 
special  guardian  for  the  infant,  but  he  is  in  duty  bound  to  do  so 
in  order  that  the  rights  of  the  infant  may  be  protected  upon  the 
accounting ;[8J  and  the  appointment  of  such  special  guardian  is 
not  nullified  or  rendered  of  no  effect  by  the  subsequent  appoint- 
ment of  a  general  guardian, L^i  7]  and  while  the  general  guardian 
has  the  right  to  appear  in  the  accounting  proceeding  his  right 
in  no  way  conflicts  with  the  rights  of  the  special  guard ian.[6] 

The  requirement  of  the  statute  (^Gode  of  Civil  Procedure^  %  2581)  that 
notice  shall  be  given  an  infant  of  an  application  for  the  appoint- 
ment of  a  special  guardian  ofhimhas  no  application  where  the 
surrogate  appoints  a  special  guardian  upon  his  own  motion.  [<Q 

In  such  a  case  the  papers  need  not  state  whether  the  infant  resides 
with  his  parents  and  approves  the  application. [i.S] 

A  surrogate  having  once  acquired  jurisdiction  to  appoint  a  special 
guardian  of  an  infant  there  is  nothing  in  the  statute  that  revokes 
such  an  appointment  simply  because  he  grants  an  application  for 
the  appointment  of  a  general  guardian.  [4, 7] 

The  power  conferred  upon  a  surrogate  by  statute  cannot  be  limited 
by  a  rule  made  by  himself, "and  a  rule  so  made  has  no  bearing 
whatever  upon  the  validity  of  an  order  made  by  him.W 

{Decided  June,  1893.) 
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Appeal  from  an  order  of  the  surrogate  of  New  York 
county  denying  a  motion  to  revoke  the  appointment  of 
a  special  guardian. 

The  facts  appear  in  the  opinion. 
T.  Darlington^  for  appellant 
S:  W.  Fidlerton,  for  respondent 

Van  Bbunt,  P.J. — The  facts  shown  upon  the  record 
appear  to  be  that  the  appellant,  as  administratrix,  filed 
her  account  and  vouchers  in  the  surrogate's  office,  and 
that-  the  general  guardian  of  the  infants  who  were 
interested  in  the  estate  appeared  and  filed  objections  to 
the  account.  A  reference  was  ordered,  based  upon  the 
objections,  and  while  such  reference  was  in  progress  tho 
letters  of  the  general  guardian  were  revoked  at  the  re- 
quest of  the  sureties  upon  his  bond,  and  the  surrogate 
immediately  thereafter,  upon  his  own  motion,  appointed 
a  special  guardian  to  protect  the  interest  of  the  infant  on 
the  reference.  Subsequently,  a  new  general  guardian 
was  appointed,  and  the  administratrix  moved  for  the 
revocation  of  the  appointment  of  the  special  guardian^ 
which  was  refused,  and  from  the  order  thereupon  entered 
this  appeal  is  taken. 

It  is  contended  upon  this  appeal  by  the  administra^ 
trix  that  the  right  of  the  general  guardian  to  appear  and 
protect  the  interest  of  the  infant  is  given  him  by  statute, 
and  cannot  be  taken  away  until  after  a  judicial  investiga- 
tion, showing  that  the  interests  of  the  infant  will  sufier 
from  the  guardian  being  adverse  or  incompetent,  or  some 
other  reason  judicially  ascertained,  in  which  case  the 
surrogate  may  appoint  a  special  guardian,  and  that 
notice  of  the  application,  for  special  guardian  must 
[1]  be  served  upon  the  infant  under  section  2531^  of 
the  Code,  and  that,  under  rule  10  of  the  surro- 
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gate's  court,  the  fact  whether  the  infant  resides  with  his 
parent  and  approves  the  application  or  not  must  be 
stated. 

It  is  difficult  to  see  how  the  powers  of  the  surrogate 

conferred  upon  him  by  statute  can  be  limited  by  a  rule 

made  by  himself,  and,  therefore,  it  is  entirely  im- 

[8]     material  what  the  requirements  of  the  rule  referred 

to  may  be.     It  can  have  no  bearing  whatever  upon 

the  validity  of  the  order  appealed  from. 

It  seems  to  us  that  the  surrogate  was  not  only  clearly 
right  in  making  the  appointment  of  a  special  guardian, 
upon  the  removal  of  the  general  guardian,  but  he 
[9]     was  in  ,duty  bound  to  do  so,  in  order  that  the 
rights  of  the  infant  may  be  protected  upon  this 
accounting.     And  there  is  no  provision  whatever  in  the 
Code  which  either  nullifies  or  makes  of  no  effect 
[4]      such  appointment  of  a  special  guardian  merely 
because  a  general  guardian  is  subsequently  ap- 
pointed. 

It  may  be  true  that  the  general  guardian  has  the 

right  to  appear  upon  the  proceedings  in  progress ; 

(5)     but  that  in  no  way  conflicts  with  the  rights  of  the 

special  guardian. 

In  respect  to  the  question  of  notice,  the  requirements 

of  section  2531  have  no  application  whatever  to  this  case, 

in  which  the  surrogate,  upon  his  own  motion,  makes 

[6]     the  appointment  of  a  special  guardian,  but  only 

to  those  cases  where  somebody  else  other  than 

the  infant  or  the  committee  of  an  incompetent  person 

applies  for  such  appointment.     By  section  2530  authority 

is  expressly  given  to  the  surrogate  to  appoint  a  special 

guardian  where  there  is  no  general  guardian.     And,  as 

already  seen,  at  the  time  of  the   appointment  of   this 

special  guardian,  there  was  no  general  guardian,  or  any 

person  to  look  after  the  interests  of  these  infants. 

rn     The  surrogate  once  having  acquired  jurisdiction 

to  appoint  a  special  guardian,  there  is  nothing  in 
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the  statute  which  revokes  such  appointment  simply 
because  he  grants  the  application  for  the  appointment 
of  a  general  guardian. 

The  order  should  be  affirmed,  with  costs. 

O'Brien  and  Babrett,  JJ.,  concurred. 


DUDLEY,  Appellant,  v.  THE  CONGREGATION  OP 
THE  THIRD  ORDER  OF  ST.  FRANCIS, 

Respondent. 

Supreme   Court,   First   Department,   General  Term; 

June,  1892. 

§§  1626  et  seq. 

Action  toforedote  mortgctg^ — what  judgment  cannot  "be  granted  i% —  Whan 

action  will  not  lie  to  retnove  cloud  from  title — Mortgage  by  charit- 

aMe  or  heneoolent  corporation  when  void. 

The  only  power  a  charitable  or  benevolent  corporation  has  to  mort- 
gage its  property  is  derived  from  Laws  of  1854,  chap.  50,  and 
this  power  is  qualified  by  the  direct  terms  of  the  statute  requir- 
ing as  a  condition  of  its  exercise  that  the  permission  of  the 
supreme  court  be  first  obtained. [5]  Any  attempt  by  such  a  cor- 
poration without  the  consent  of  the  court  to  place  a  lien  by  way 
of  mortgage  upon  its  real  estate  would  be  utterly  ineffectual  to 
create  a  valid  encumbrance,  and  a  mortgage  so  made  never  has 
a  valid  existence  and  does  not  constitute  a  lien.Li-*^] 

In  an  action  to  foreclose  a  mortgage  where  it  is  held  that  the  mort- 
gage is  void,  the  plaintiff  cannot  have  judgment  as  in  a  common 
law  action  o*^  covenant. [^1  A  suit  brought  to  foreclose  a  mort- 
gage is  one  in  equity,  and  the  statute  provides  what  may  be 
done  and  what  judgment  may  be  rendered  therein.  The  remedy 
is  distinctly  against  the  land  itself;  the  whole  scope  of  theao- 
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tion  is  to  enforce  a  lien  upon  the  land,  v)d  the  only  office  of  the 
allegations  of  the  complaint  respecting  the  bond  and  the  amount 
due  under  it  is  to  show  that  the  principal  debt  to  i;vhich  the 
mortgage  is  collateral  has  accrued  and  is  due,  and  that  the 
plaiutiff  is  entitled  to  enforce  his  security;; [^-^l 

Loeb  «.  Willis  (22  Bun.,  509)  followed.  C&l 

The  distinction  between  equitable  and  legal  causes  of  action  and  the 
remedies  appropriate  to  them  still  exists,  and  no  recovery  can  be 
had  at  law  where  the  whple  scope  and  purpose  of  the  action  is 
limited  to  equitable  relief.  [^1 

Where,  in  an  action  to  foreclose  a  mortgage,  the  defendant  alleges 
facts  showing  that  the  mortgage  is  invalid  and  asks  that  it  be 
canceled,  he  is  not  entitled  to  any  more  relief  than  would  have 
been  awarded  him  if  a  bill  had  been  filed  to  remove  a  cloud  on 
title.  [7] 

Where  it  appears  that  an  instrument  or  encumbrance  claimed  to  be  a 
cloud  upon  a  title  is  void  upon  its  face,  no  action  in  equity  can 
be  maintained  to  remove  it,  because  a  title  so  obviously  void 
does  not  constitute  even  a  cloud  upon  the  title  of  the  owner.  [Q 

(Decided  June^  1892.) 

Appeal  bj  the  plaintiff  from  a  jndgment  of  the  New 
York  county  special  term  dismissing  the  complaint  and 
granting  defendant  affirmative  relief. 

The  facts  are  stated  in  the  opinion. 

William  H.  Shepard,  for  plaintiff,  appellant 

Peter  B.  Olney,  for  defendant,  respondent 

Patterson,  J. — ^This  action  was  broaght  to  foreclose 
a  mortgage  executed  and  delivered  by  the  defendant  to 
the  plaintiff  as  collateral  to  a  bond  to  secure  the  sum  of 
$2000.  The  defendant  is  a  benevolent  corporation,  or- 
ganized under  chap.  319  of  the  Laws  of  1848.  There 
was  contained  in  the  mortgage  a  clause  permitting  the 
mortgagor,  on  default  in  payment  of  interest  as  and  when 
it  became  due,  to  elect  to  consider  the  whole  amount  of 
the  principal  as  due»  and  upon  a  failure  to  pay  an  install- 
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ment  of  interest  the  election  was  made  and  this  suit 
instituted. 

On  the  trial  it  was  not  shown  that  permission  h&d 
been  obtained  by  the  mortgagor  from  the  supreme  court 
to  make  this  mortgage,  but  it  appeared  that  it  was  given 
without  such  permission,  and  no  order  had  been  applied 
for  or  made,  providing  for  the  application  of  the  money 
arising  from  the  mortgage. 

The  justice  presiding  at  the  special  term  held  that 
the  mortgage  was  void,  because  of  the  failure  to  procure 
an  order  of  the  supreme  court,  and  he  directed  judg- 
ment that  the  complaint  be  dismissed,  that  the  mortgage 
be  canceled  of  record  as  a  cloud  on  the  title  (that  relief 
having  been  asked  by  the  defendant  in  its  answer),  and 
he  refused  to  render  judgment  for  the  defendant  for  the 
amount  of  the  bond,  the  plaintiff  having  claimed  that, 
•  although  the  relief  prayed  for,  viz.,  the  foreclosure  of 
the  mortgage,  could  not  be  granted,  he  was  entitled, 
nevertheless,  to  recover  on  the  bond  precisely  as  if  the 
action  had  been  based  on  that  instrument  alone. 

These  several  rulings  of  the  court  below  are  now 
brought  up  for  review  upon  the  appeal  from  the  judg- 
ment entered  on  the  findings  made  upon  the  trial. 

The  learned  judge  was  right  in  holding  that  the 
mortgage  was  void.  It  was  executed  and  delivered  with- 
out any  lawful  authority,  and  could  not  constitute 
(^1  a  valid  lien  upon  the  mortgaged  premises.  The 
only  power  a  charitable  or  benevolent  corporation 
has  to  mortage  its  property  is  derived  from  chapter  50 
of  the  Laws  of  1854,  which  conferred  upon  societies  of 
that  character  such  power,  and  that  was  done  in  the 
following  words:  "It  shall  be  lawful  for  the  supreme 
court  of  this  state,  upon  the  application  of  any  benevolent, 
charitable,  scientific  or  missionary  society,  incorporated 
by  law,  in  case  it  shall  deem  it  proper,  to  make  an  order 
for  the  mortgaging  of  any  real  estate  belonging  to  said 
corporation,  and  to  direct  the  application  of  the  moneys 
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arising  therefrom  by  the  said  corporation  to  such  uses 
as  the  same  corporation,  with  the  consent  and  approba- 
tion of  the  said  court,  shall  conceive  to  be  most  for  the 
interest  of  the  society  to  which  the  real  estate  so  mort- 
gaged belongs." 

It  is  in  consequence  of  this  enabling  act,  whicn  ex- 
tends the  powers  of  corporations  of  this  character  with 
respect  to  their  real  estate,  that  mortgages  can  be 
[^1      made ;  and  that  being  so,  it  would   necessarily 
follow  that  any  attempt  on  the  part  of  such  a  cor- 
poration without  the  consent  of  the  court  to  place  a  lien 
by  way  of  mortgage  upon  its  real  estate  would  be  utterly 
ineffectual  to  create  a  yalid  incumbrance.     The  power  is 
one  qualified  by  the  direct  terms  of  the  statute,  and  its 
exercise  is  conditioned  altogether  upon  permission  to  be  \ 

obtained  from  the  supreme  court. 

Not  only  was  there  no  authority  existing  previous  to 
the  passage  of  that  act,  but  it  was  expressly  interdicted 
to  corporations  of  this  class  to  exercise  any  powers  other 
than  those  contained  in  chapter  319  of  the  Laws  of  1848, 
which  authorizes  their  creation,  or  in  the  general  cor- 
poration act  as  it  Existed  when  the  statute  of  1848  was 
passed.  By  section  2  of  the  act  of  1848,  provision  is 
made  as  to  certain  powers  conferred  thereby  on  corpor- 
ations organized  for  benevolent,  charitable,  scientific  or 
missionary  purposes.  But  what  is  there  granted  is  not 
altogether  the  full  measure  of  their  powers.  Section  9 
of  that  act  provides  that  each  corporation  formed  there- 
under shall  possess  the  general  powers  conferred  by, 
and  be  subject  to,  the  provisions  and  restrictions  of  the 
third  title  of  the  18th  chapter  of  the  third  part  of  the 
Revised  Statutes.  The  reference  to  the  third  part  of  the 
Bevised  Statutes  is  evidently  an  error,  which  we  find 
was  cured  by  an  act  passed  April  7,  1849,  which  makes 
the  correction,  namely :  *'  The  third  title  of  the  18th 
chapter  of  the  first  part  of  the  Bevised  Statutes."  That 
title   third  defines  the   general  powers,  privileges  and 
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liabilities  of  corporations.  In  its  first  section  it  sets 
forth  the  general  powers ;  the  power  to  mortgage  is  not 
enumerated  among  them.  By  section  third  it  is  pro- 
vided :  **  In  addition  to  the  powers  enumerated  in  the 
first  section  of  this  title,  and  to  those  expressly  given  in 
its  clfarter  or  in  the  act  under  which  it  is  or  shall  be  in- 
corporated, no  corporation  shall  possess  or  exercise  any 
corporate  powers  except  such  as  shall  be  necessary  ta 
the  exercise  of  the  powers  so  enumerated  and  given  "^ 
Nothing  contained  in  the  act  of  1848  gives  the  power  ta 
mortgage. 

The  learned  judge  who  presided  at  the  trial  was^ 
therefore,  right  in  holding  that  the  mortgage  to  foreclose 

which  this  action  was  brought  never  had  a  valid 
^^^    existence,  and  did  not  constitute  a  lien ;  and  the 

complaint  in  that  regard  was  properly  dismissed* 

The  refusal  to  allow  judgment  on  the  complaint  aa 

in  a  common-law  action  in  covenant  was  also  right.   The 

^  suit  was  brought  exclusively  as  one  for  the  fore- 

C^}     closure  of  a  mortgage.     Such  a  suit  is  one  in 

equity,  and  the  statute  provides  what  may  be 
done  and  what  judgment  may  be  rendered  therein.  An 
action  upon  the  bond  could  not  be  maintained  without 
leave  of  the  court  while  a  suit  to  foreclose  was 
pending.  The  remedy  in  foreclosure  is  distinctly 
against  the  land  itself,  and  the  whole  scope  of  the  action 
is  to  enforce  the  lien  upon  the  land,  to  subject  it  to  the 
payment  of  the  mortgage,  to  realize  out  of  the  sale  of 
the  mortgaged  premises  the  amount  of  the  lien,  and 
provision  is  made  for  a  personal  judgment  for  deficiency 
against  the  mortgagor  or  whoever  may  be  liable  upon 
the  bond.  It  is  in  its  nature  and  essence  simply  a  suit 
to  realize  upon  the  collateral  security,  and  the  only 
office  of  the  allegations  of  the  complaint  in  foreclosure 
respecting  the  bond  and  the  amount  due  under  it  is  to 
show  that  the  principal  debt  for  which  the  mortgage  is 
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collateral  has  accrued  and  is  dne,  and  that  the  plaintiff 
is  entitled  to  enforce  his  security. 

The  language  of  Mr.  Justice  Babbett,  in  the  opinion 

of  the  general  term  of  this  court  in  Loeb  v.  Willie 
M     (22  Hun,  509),*  is  quite  appropriate.     There  judg- 

mept  of  foreclosure  and  sale  had  been  entered. 
The  plaintiff  procured  an  order  vacating  the  judgment 
and  allowing  an  amendment  by  the  introduction  of  an 
additional  party.  A  prior  mortgage  was  upon  the 
property,  and  before  any  further  proceedings  were  taken 
in  plaintiff's  suit  that  prior  mortgage  was  foreclosed,  the 
mortgaged  premises  sold,  and  only  sufficient  wa::;  real- 
ized to  pay  the  first  mortgage  and  costs.  A  motion  was 
made  by  the  plaintiff  to  vacate  the  order  setting  aside 
the  judgment  and  for  a  direction  that  a  judgmeuu  for 
deficiency  be  entered  against  the  defendant  for  the  full 
amount  due  on  the  second  mortgage  and  the  bond. 
That  was  tantamount  to  asking  judgment  in  that  fore- 
closure suit  for  the  full  amount  of  the  bond  and  a» 
in  an  action  upon  the  bond,  and  the  court  said :  '^  The 
defendant  is  doubtless  still  liable^  upon  his  bond.  That 
liability  may  well  be  the  full  amount  of  such  bond  and 
interest.  But  in  reaching  that  result  the  forms  of  law 
cannot  be  disregarded,  and  the  plaintiff  must  resort  to 
the  appropriate  action  to  enforce  that  liability.  In  the 
present  form  of  action  (a  foreclosure  suit)  he  could  not, 
for  instance,  join  a  count  upon  the  bond  and  seek  an 
independent  judgment  in  personam;  nor,  during  the 
pendency  of  the  foreclosune  proceedings,  could  he  even 
bring  a  separate  action  upon  the  bond  without  leave  of 
the  court.  It  is  quite  clear  that  while  his  pleadings 
and  proceedings  remain  unchanged  he  cannot,  upon  a 

^s " 

*  ThiB  decittioD  was  followed  by  the  general  term  of  the  supreme 
court,  in  the  first  department,  in  Frank  «.  Davis  (21  If,  T,  Ovt.  Pfro^ 
874),  and  the  later  decision  of  Biewerk  e.  Hamel  (88  Hun^  44),  to 
the  contary,  whs  overruled. 
Vol.  XXn.— 26. 
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mere  suggestion  that  his  foreclosure  as  such  has  become 
futile,  be  permitted  to  enter  what,  though  styled  a  de- 
ficiency judgment,  is  in  reality  equivalent  to  and  in 
substance  nothing  more  nor  less  than  a  direct  judgment 
in  personam  upon  the  bond." 

The  contention  of  the  plaintiff  that,  because  he  has 
faUed  to  establish  his  equitable  cause  of  action, 
^^1  he  is  eutitled  to  a  legal  remedy,  for  the  reason  that 
he  has  set  forth  an  indebtedness  upon  the  bond 
which  would  be  sufficient  to  maintain  a  recovery  at  law, 
has  no  support  whatever  in  any  of  the  authoritative 
decisions  of  the  courts  of  this  state.  •  The  distinction 
between  equitable  and  legal  causes  of  action,  and  the 
remedies  appropriate  to  them,  still  exists  (Graham  v. 
lieed,  57  N.  Y.  681 ;  Stevens  v.  Mayor,  84  N.  Y.  296 ; 
Gould  V.  Cayuga  Bank,  86  N.  Y.  75),  and  no  recovery  can 
be  had  at  law  where  the  whole  scope  and  purpose  of  the 
action  is  limited  to  equitable  relief  (Harwood  v.  Buffalo, 
14  N.  Y.  540 ;  Bradley  v.  Aldrich,  40  N.  Y.  504 ;  Man  v. 
Fairchild,  2  Keyes,  106  ;  Peters  v.  Delaplaine,  49  N.  Y. 
362). 

This  rule  is  not  affected  by  other  cases  which  hold 
that  where  a  complaint  is  broad  enoiigh  in  its  averments 
to  entitle  the  plaintiff  to  either  equitable  relief  or  a  legal 
lemedy,  and  where  the  demand  for  judgment  is  appro- 
priate to  an  action  which  presents  all  the  facts  in  the 
double  aspect  of  a  suit  in  equity  and  an  action  at  law, 
failiug  one,  relief  as  to  the  other  may  be  granted.  Such 
cases  are  :  Sternberger  v.  •McGovern  (56  N.  F.  12) ; 
Seeley  v.  N.  T.  Exchange  Nat.  Bank  (8  Dcdy,  402; 
affirmed  78  N.  Y.  608) ;  Cogswell  v.  New  Haven  R  E.  Co. ; 
(105  N,  Y.  319).  In  the  case  at  bar  nothing  was  sought 
but  a  foreclosure,  and  the  prayer  is  made  in  the 
amended  complaint  for  a  sale,  the  bringing  of  the  money 
;Birising  from  the  sale  into  court,  the  payment  of  the 
vimount  of  the  bond  out  of  the  proceeds,  and  for  a  judg- 
ment for  dc!icioncy,  if  any  should   exist,  iagainst  th^ 


VOL.  XXII.  387 


Dudley  v.  CoDgregation  of  the  Third  Order  of  St.  Francis. 

mortgagor.  No  judgment  on  the  bond  on  the  failure  to 
establish  the  right  to  foreclose  the  mortgage  could  be 
allowed  in  such  a  case. 

Buty  with  respect  to  the  provision  of  the  decree  in 
regard  to  the  cancellation  of  the  mortgage,  we 

(^     think  the  learned   judge   fell  inadvertently  into 

error.     The  defendant  was  asking  for  affirmative 

relief,  and  certainly  was  not  entitled  to  any  more  than 

would  have  been  awarded  to  it  had  a  bill  been  filed 

to  remove  a  cloud  on  title. 

In  such  an  action,  if  it  appeared  to  the  court  that 
the  instrument  or  encumbrance  claimed  to  be  a 

f®^  cloud  is  void  upon  its  face,  the  general  rule  is 
well  summed  up  by  Ruger,  C.J.,  in  Moores  v. 
Townshend  (102  N.  Y.  393),  where  it  is  said :  "  When 
the  invalidity  of  the  disputed  title  appears  upon  the  face 
of  the  conveyance,  or  in  any  proof  which  the  claimant  is 
required  to  produce  in  order  to  maintain  an  action  to 
establish  it,  no  suit  whatever  can  be  maintained  in 
equity  to  set  it  aside,  because  it  is  said  that  a  title 
obviously  void  does  not  constitute  even  a  cloud  on  the 
title  of  the  true  owner."  And  the  principle  applies 
here.  In  order  to  enforce  this  mortgage  lien,  it  would 
be  necessary  to  show  that  the  mortgage  was  authorized 
by  the  supreme  court,  it  appearing  upon  the  face  of  the 
mortgage  that  it  was  one  made  by  a  corporation  having 
no  power  to  deliver  such  instruments  without  the  ante- 
cedent permission  of  the  court  contained  in  an  order  of 
the  court,  and  which  necessarily  would  be  entered  in 
the  records  of  the  court. 

With  the  particular  importance  of  this  provision  of 
the  decree  in  the  present  action  we  are  not  concerned ; 
but,  as  we  conceive  it  to  be  an  improper  provision,  it 
should  be  stricken  oui  With  this  modification,  the 
decree  must  be  affirmed,  without  costs. 

Van  Brunt,  P.  J.  (concurring). — ^The  case  of  Arnold  v. 
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Angel  (62  JV.  T.  608)  also  illustrates  the  rule  stated  in 
within  opinion.    I  concur. 

O'Brien,  J.,  concurred. 


PEOPLE  ex  rd.  GBIFFIN,  Besfomdent,  v.  BTDEB^ 
AS  County  Tbeasubeb  of  the  County  of  Putnam, 

Appellant. 

SupssME  CouBT,  Second  Depabtmxnt,  General  Trbm; 

July,  1892. 

§§  841, 1682. 

PartUian^^iitribution  of  unclaimed  mmwyu  pdid  into  court  or  to 

treoiurer  of  a  eountiy. 

Section  1582  of  the  Code  of  Civil  Procedure  as  amended  by  Laws  of 
1891, ch.  865,  providing,  among  other  things,  that  where  the  share 
of  the  defendant,  in  an  action  for  partition  of  real  property,  of  the 
proceeds  of  a  sale  of  sucli  property,  has  been  paid  into  court 
or  deposited  with  the  treasurer  of  any  county  and  remained  un- 
claimed for  twenty-five  years,  a  proceeding  may  be  taken  to 
procure  its  distribution,  and  providing  how  such  proceeding 
shall  be  taken  and  for  such  distribution,  is  unconstitutional 
because  (1)  it  does  not  provide  for  service  of  notice  of  the  pro- 
ceeding upon  known  heirs  who  were  not  parties  to  the  original 
suit,  and .  (2)  also  because  it  provides  for  distribution  to  the 
known  heirs,  their  heirs  and  assigns,  and  not  to  the  next  of  kin, 
distributees  or  representatives,  and  thereby  divests  next  of  kin 
and  devisees  of  property  thitherto  vested  in  them. 

It  ieenu  that  it  is  within  the  power  of  the  legislature,  in  the  case  of 
an  unclaimed  deposit  of  moneys  arising  upon  a  sale  of  land  in  an 
action  for  partition,  to  enact  that,  from  the  lapse  of  time  and 
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failure  of  any  person  to  appear  and  make  claim,  it  shall  be  pre- 
sumed that  unknown  owners  were  a  non-existing  class  at  the  time 
of  the  decree,  and  to  provide,  for  appropriate  proceedings,  for  the 
distribution  of  the  funds  among  the  persons  who  would  have 
been  entitled  to  it  if  there  had  been  no  such  unknown  persons, 
if  reasonable  notice  be  provided  for,  and  an  opportunity  be  of- 
fered for  all  persons  in  interest  to  appear  and  protect  their  rights. 
(Decided  July  2,  1892.) 

Appeal  by  the  defendant  from  an  order  of  the 
Westchester  county  special  term  granting  a  writ  of  per- 
emptory mandamus  directing  defendant  to  pay  over  to 
certain  known  heirs  moneys  paid  into  court  over  twenty- 
five  years  ago  for  the  benefit  of  certain  unknown  heirs. 
In  September,  1862,  an  action  was  brought  in  the 
supreme  court  in  Putnam  county  by  certain  heirs  of 
Lotus  B.  Griffin  for  the  partition  of  real  estate  situate^ 
in  that  county,  and  which  he  had  died  seized  intestate  ; 
and  in  April,  1863,  a  judgment  was  entered  directing  the 
sale  of  such  land,  under  which  a  sale  was  had  on  Decem- 
ber 19, 1863.  The  land  brought  $6480,  and  one  fifth  of 
the  sum  remaining  of  this  amount  after  deducting  the 
costs  of  the  suit  and  the  expenses  of  the  sale  was 
brought  into  court  and  deposited  with  the  county  treas- 
urer i^f  Putnam  county  as  the  share  of  the  unknown 
heirs  of  Deborah  Ann  McOormack,  a  deceased  sister  of 
said  Louis  B.  Griffin.  In  February,  1890,  proceedings 
were  taken  by  one  Abram  J.  Miller,  under  sections  841 
.  and  1582  of  the  Code  of  Civil  Procedure  as  they  then 
existed,  for  a  distribution  among  the  known  heirs  of 
Louis  B.  Griffin  of  the  moneys  so  deposited ;  and  these 
proceedings  resulted  in  an  order  directing  the  distribu- 
tion of  the  moneys  and  the  issuance  by  the  Westchester 
county  special  term  of  a  peremptory  writ  of  mandamus 
requiring  the  county  treasurer  to  pay  the  sum  over  ac- 
cordingly. From  the  order  directing  the  issuance  of 
such  peremptory  writ  of  mandamus  the  county  treasurer 
of  Westchester  county,  who  was  defendant  in  that  pro- 
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ceeding  and  is  defendant  in  this,  appealed  to  the  general 
term  of  the  supreme  court,  in  the  second  department^ 
where  the  order  of  the  special  term  was  affirmed  (see 
People  ex  rd.  Miller  v.  Ryder,  68  Hun,  407  ;  s.  a,  34  St. 
Rep.  322 ;  12  N.  Y.  Supp.  48),  and  the  defendant,  said 
county  treasurer,  appealed  from  the  order  of  affirmance 
thereupon  entered  to  the  court  of  appeals,  where  the 
determinations  of  the  special  and  general  terms  were  re- 
versed (see  People  ex  rd.  Miller  v.  Ry(Vr,  20  N.  T.  Civ, 
Pro.  172),  and  the  application  for  a  mandamus  denied,  on 
the  ground  that  the  provisions  of  the  Code  relative  to 
the  distribution  of  moneys  deposited  in  such  a  case  were 
unconstitutional/  Thereafter  by  chapters  364  and  365  of 
the  Laws  of  ].891  such  provision  of  the  Code  were 
amended  for  the  purpose  of  obviating  the  objection 
taken  to  their  validity  by  the  court  of  appeals,  and  a 
'new  proceeding  was  thereupon  brought,  resulting  in  an 
order  directing  the  distribution  of  the  moneys  so  on  de- 
posit and  the  granting  of  a  peremptory  writ  of  man* 
damns  directing  the  payment  thereof  accordingly. 
From  the  order  directing  the  issuance  of  such  peremp- 
tory mandamus  this  appeal  was  taken  by  the  defendant^ 
the  county  treasurer  of  Westchester  county. 

Clayton  Ryder ,  for  defendant,  appellant. 

Abram  J.  jHfiUer,  for  plaintiff,  respondeat. 

CuLLEN,  J. — This  is  an  appeal  from  an  order  directing 
a  writ  of  mandamus  to  issue  to  the  appellant,  command- 
ing him  to  pay  over  moneys  deposited  in  a  partition  suit 
to  the  credit  of  unknown  heirs,  in  accordance  with  a 
decree  of  distribution,  under  section  1582,  Code  Civil 
Procedure.  There  had  been  made  a  previous  decree  of 
distribution  under  this  section  as  it  stood  in  1890.  The 
appellant  I'efused  to  comply  with  it,  and  was  upheld  in 
his  refusal  by  the  court  of  appeals  (20  N.  Y,  Civ.  Fro. 
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172),  which  held  the  provisions  of  this  section  unconsti- 
tutional and  void.  This  section,  and  section  841,  Code, 
were  amended  in  1891  (chapters  364,  365),  and  there- 
upon a  new  proceeding  was  instituted,  and  another  order 
of  distribution  made.  The  appellant  refuses  compliance, 
contending  that  the  provisions  of  section  1582  are  still 
invalid.  « 

We  believe  that  it  is  within  th^  power  of  the  legisla- 
ture, in  the  case  of  an  unclaimed  deposit  of  this  charac- 
ter, to  enact  that,  from  the  lapse  of  time  and  failure  of 
any  person  to  appear  and  make  claim,  it  shall  be  pre- 
sumed that  an  unknown  was  a  non-existing  class  at  the 
time  of  the  decree,  and  to  provide,  by  appropriate  pro- 
ceeding, for  a  distribution  of  the  fund  among  the  per- 
sons who  would  have  been  entitled  to  it  if  there  had 
been  no  such  unknown  persons,  if  reasonable  notice  be 
provided  for,  and  an  opportunity  be  afforded  to  all  per- 
sons in  interest  to  appear  and  protect  their  rights.  But 
we  think  that  there  are  two  fatal  objections  to  the  va- 
lidity of  the  proceedings  authorized  by  the  section  named. 
Two  classes  of  persons  are  described — the  unknown 
heirs  and  the  known  heirs.  Known  heirs  are  those  per- 
sons who  are  known,  and  whose  right  to  inherit,  or  the 
extent  of  whose  right  to  inherit,  is  dependent  on  the 
non-existence  of  other  persons  nearer  or  as  near  to  the 
ancestor  in  the  line  of  descent.  In  default  of  appearance 
by  any  unknown  heir,  the  court  is  to  order  a  distribution 
among  the  known  <'  heirs,  their  heirs  or  assigns,  and 
not  next  of  kin,  distributees  or  representatives,  .  .  . 
of  the  respective  shares  or  portions  of  or  interest  in 
such  proceeds  to  which  they  are  entitled."  The  order 
or  decree,  therefore,  determines  the  rights  of  the 
known  heirs  among  themselves.  The  statute  provides 
for  notice  of  the  application  to  the  unknown  heirs  by 
publication,  but  no  notice  whatever  upon  the  known 
heirs  or  their  successors  in  interest  is  provided  for. 
It  is  entirely  possible  that  such  known  heirs  may  not 
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have  been  parties  to  the  original  suit,  and  certainly 
the  judgment  in  partition  did  not,  and  could  not,  deter- 
mine the  rights,  even  of  the  parties  to  it  in  the  share 
deposited.  The  legislature  could  not  empower  the 
<3ourt  to  adjudicate  the  rights  of  these  persons  in  any 
proceeding  of  which  they  are  to  be  given  no  notice,  and 
to  which  they  are  not  parties.  The  importance  of  notice 
appears  in  this  very  case,  when  we  consider  the  second 
objection  to  this  statute — the  parties  among  whom  it 
provides  the  distribution  is  to  be  made. 

By  the  statute  the  distribution  is  to  be  to  the  known 
heirs,  their  heirs  and  assigns,  and  not  to  the  next  of  kin, 
distributees  or  representatives.  The  only  theory  on 
which  this  proceeding,  in  its  main  scope  and  object,  can 
be  considered  a  valid  exercise  of  legislative  power,  is 
that  the  known  heirs  were,  as  a  matter  of  fact  and  law, 
at  the  time  of  the  judgment  and  sale,  entitled  to  the  share 
deposited ;  that  the  judgment  awarded  the  share  to  a 
class  of  persons  which  did  not  exist,  in  consequence  of 
ignorance  of  such  non-existence,  and  failed  to  award  to 
the  known  heirs  what  was  really  their  own ;  that  now 
lapse  of  time  and  the  non-appearance  of  any  such  class 
of  unknown  persons  have  proved  the  fact,  which  did  not 
then  appear,  and,  by  the  decree  of  distribution,  the  error 
of  fact  in  the  original  judgment  is  corrected.  Therefore 
the  interest  of  any  known  heir  in  this  fund  was  his  prop- 
erty, and,  upon  his  death,  passed  like  other  property, 
according  to  its  nature,  whether  real  or  personal,  either 
by  will  or  by  the  statutes  of  distribution  or  descent,  and 
the  title  of  his  successors  in  interest  could  not  be  di- 
vested by  the  legislature.  If  such  interest  was  land, 
then  it  would  pass  by  will  to  the  devisees.  But  this 
statute  directs  that  it  shall  be  paid  to  the  heir  or  assignee, 
And  creates  a  quasi  estate  tail  during  the  time  of  the  de- 
posit, subject,  possibly,  to  be  defeated  by  assignment. 
The  only  way  to  avoid  this  objection  would  be  to  construe 
^assignee"  as  including  ''devisee."     This  is  not,  how- 


VOL.  XXII.  393 


O'Connor  o.  The  Mechanic's  Bank. 


ever,  the  theory  on  which  the  special  term  proceeded. 
In  the  order  of  distribution,  it  is  recited  as  to  some  of 
the  original  heirs  that  they  died  intestate  ;  but  as  to  the 
others,  merely  that  they  died  leaving  certain  heirs,  and 
the  distribution  is  to  such  heirs.  But  the  shares  in  this 
fund  of  the  known  heirs,  who  were  adults  at  the  time  of 
the  judgment  and  sale,  were  not  in  law  realty,  but  per- 
sonalty (Sweezy  v.  Thayer,  1  DveVy  286,  opinion,  308). 

It  may  be  that  as  to  sales  subsequent  to  the  statute, 
or  eveit  where  the  death  of  one  of  the  original  heirs  was 
subsequent  to  that  time,  the  legislature  could  make  a 
rule  for  the  succession,  upon  death,  of  property  of  this 
character,  stii  generis^  and  applicable  to  such  property 
alone.  But  surely  it  cannot  divest  the  next  of  kin  or  the 
devisee  of  property  thitherto  vested  in  them. 

The  order  appealed  from  should  be  reversed,  and 
the  application  denied,  with  $50  costs  and  disburse- 
ments. 


Babnakd,  P.J.,  concurred* 


O'CONNOR,  AS  Receiver,  etc.,  Respondent,  v.  THE  ME- 
CHANICS' BANK,  Appellaot. 

Supeeme   Coubt,  Fibst    Department,    General  Term; 

June,  1892. 

§  3247. 

Jttdgmemt  creditor — wJ^en  liable/or  eosU  incurred  ly  reoeiter, 

A  judgment  creditor  who  instigates  and  conducts  an  action  for  his 
own  benefit  through  a  receiver  of  his  judgment  4^btor^s  property, 
appointed  in  proceeding  ssupplementary  to  execution,  is,  if  the 
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receiver  ia  defeated  in  such  litigation,  liable  for  the  costa 
awarded  against  him,  and  such  liability  ia  not  affected  by  the 
fact  that  the  judgment  for  costs  has  been  assigned  by  the  person 
to  whom  they  were  awarded  to  a  third  person,  nor  should  the^ 
payment  of  the  costs  be  deferred  until  the  receiver  has  collected 
assets  belonging  to  the  judgment  debtor  which  he  is  then  pursu- 
ing and  believes  he  will  soon  acquire. 

Where,  in  such  a  case,  the  judgment  was  assigned  to  certain  ezecutora 
who  were  asserted  to  have  in  their  possession  moneys  belonging- 
to  the  judgment  debtor  and  they  offered  to  pay  the  amount  of 
the  judgment  less  the  amount  of  the  costs  and  hold  the  claim 
against  the  judgment  debtor, — Hidd^  that  an  order  should  be 
made  directing  that  in  case  their  offer  was  not  accepted  the- 
judgment  creditor  pay  said  costs. 

M  9eema  that  where  a  judgment  creditor  is  unsuccessful  in  a  litigation 
brought  by  him  through  a  receiver  in  supplementary  proceed- 
ings to  secure  property  alleged  to  belong  to  the  judgment 
debtor,  costs  awarded  against  the  receiver  in  such  action  can- 
not  be  paid  out  of  moneys  belonging  to  the  judgment  debtor. 

{Dwided  June,  1892.) 

Appeal  by  the  executor s,  etc.,  of  H.  W.  Beecher^ 
deceased,  from  an  order  of  the  New  York  couniy 
special  term,  denjdng  a  motion  to  compel  ODe  Chase, 
judgment  creditor,  on  whose  application  the  plaintiff 
was  appointed  receiver  of  the  property,  etc.,  of  Herbert 
F.  Beecher,  to  pay  a  judgment  for  costs  awarded  the 
defendant  and  assigned  to  the  moving  executors. 

The  facts  are  stated  in  the  opinion. 

William  C.  Beecher,  for  executors,  etc.,  of  H.  W. 
Beecher,  deceased,  appellant. 

JSiioin  R,  Zeavitty  for  Chase,  judgment  creditor,  re- 
spondent. 

O'Brien,  J. — ^In  April,  1886,  Lewis  8.  Chase  recov- 
ered a  judgment  against  Herbert  F.  Beecher,  and  in 
proceedings  supplementary  to   execution   the  plaintiff 
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was  appointed  receiver  of  the  property  of  the  judgment 
debtor.  Thereafter,  upon  tbe  written  request  of  Chase^ 
and  solely  for  his  benefit,  the  plaintiff,  as  receiver, 
brought  suit  against  the  Mechanics'  Bank,  of  Brooklyn, 
to  recover  the  amount  of  a  certain  check  which  had 
been  drawn  by  the  executors  of  the  estate  of  Henry 
Ward  Beecher,  deceased,  upon  the  bank  to  the  order  of 
the  judgment  debtor.  In  this  action,  after  two  trials, 
the  plaintiff  was  defeated,  and  a  judgment  for  costs  was 
entered  in  favor  of  the  defendant.  This  judgment  for 
costs  was  assigned  to  the  executors  of  Beecher,  and  they 
make  this  motion  to  compel  the  judgment  creditor,. 
Chase,  to  pay  the  costs  awarded  by  the  judgment ;  and 
from  the  order  refusing  to  grant  such  motion  this  appeal 
is  made. 

In  Ward  v.  Eoy  (69  N.  7.  96,  p.  99)  it  is  held  :  "  If 
a  creditor,  at  whose  instance  a  receiver  has  been  ap- 
pointed, and  especially  if  he  is  solely  interested,  insti- 
gates and  conducts  a  prosecution  for  his  own  benefit, 
through  the  receiver,  the  obligation  to  pay  costs  created 
by  the  statute  is  equitably  as  binding  upon  him  as  if  the 
legal  machinery  was  not  employed." 

We  do  not  understand  that  any  fault  is  found  with 
this  rule,  which,  in  the  absence  of  other  facts,  would  re- 
quire that  Chase,  the  judgment  creditor,  who  instigated 
the  suit  which  was  brought  by  the  receiver  against  the 
bank,  should  pay  such  costs.  Had  this  motion  been 
made  by  the  bank,  therefore,  we  fail  to  see  what  defence 
or  reason  could  have  been  interposed  against  the  grant- 
ing of  the  motion. 

The  question,  however,  is  presented  as  to  whether 
the  assignee  of  a  judgment  for  costs  is  in  any  worse  po- 
sition, or  whether  the  circumstance  that  the  assignees  in 
this  case  happen  to  be,  the  executors  of  Beecher,  de- 
ceased, in  any  way  militates  against  or  destroys  the 
right  which  otherwise  the  assignee  of  a  judgment  would 
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acquire  by  yirtne  of  the  assignment  of  such  judgment 
to  him. 

As  we  understand,  the  respondent,  while  admitting  if 
the  receiver  had  now  in  his  hands  sufficient  funds  be- 
longing to  his  receivership  wherewith  to  pay  these  costs, 
that  he  would  be  obliged  to  pay  them  ;  or,  if  the  receiver 
have  no  funds,  that  then,  under  "Ward  v.  Roy  {8upra\ 
the  defendant  might  resort  to  the  creditor ;  still,  such  a 
motion  should  not  be  granted  until  it  should  finally  ap- 
pear that  the  receiver  would  not  be  able  to  pay  such 
costs.  In  other  words,  respondent's  position  is  that 
inasmuch  as  certain  proceedings  have  been  taken  by  the 
receiver  in  the  surrogate's  court  which  may  eventually 
result  in  placing  in  the  hands  of  the  receiver  an  amount 
sufficient  not  only  to  pay  these  costs,  but  also  the  judg- 
ment of  the  creditor,  Chase,  this  motiou  is  premature 
and  should  not  be  granted  until  proper  opportunity  and 
time  are  afforded  the  receiver  and  all  efforts  have  been 
exhausted  to  collect  an  amount  sufficient  to  pay  the  judg- 
ment for  costs  out  of  the  judgment  debtor.  This  assumes 
that,  as  against  the  judgment  debtor,  the  plaintiff  is 
entitled  to  receive  not  only  an  amount  sufficient  to  pay 
the  judgment  which  has  been  obtained  against  the 
debtor,  but  also  an  amount  sufficient  to  pay  the  costs  of 
an  unsuccessful  litigation  waged  by  the  receiver  against 
a  third  party  without  the  consent  or  knowledge  of  the 
judgment  debtor. 

It  seems  to  us  reasonably  clear  that,  in  a  case  like 
this  where  no  other  than  the  creditor  Chase  is  interested 
in  the  receivership,  the  judgment  debtor  woi^ld  have  a 
right,  on  offering  the  amount  of  the  judgment  obtained 
against  him,  together  with  interest  and  costs,  to  have  the 
same  satisfied  and  the  receiver  discharged.  This  would 
not  include,  nor  could  the  receiver  insist  upon  the  judg- 
ment debtor  paying  in  addition,  the  costs  of  an  unsuccess. 
f ul  litigation  waged  against  a  third  party  in  an  action  to 
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'which  the  judgment  debtor  was  in  no  senae  a  party,  and 
of  which  he  had  no  notice.  * 

We  do  not  think  that  any  distinction  can  be  made 
between  the  right  which  the  defendant,  the  Mechanics' 
Bank,  had  and  those  which  flowed  to  the  executors  to 
whom  the  judgment  for  costs  was  assigned  ;  and,  there- 
fore, they  are  in  the  same  position  to  enforce  the  judg- 
ment for  costs  as  the  bank  would  have  been  in  had  not 
the  assignment  of  the  judgment  been  made.  It  has 
been  made  to  appear  thaiT  the  receiver  is  now  engaged  in 
an  endeavor  to  recover  from  the  executors  the  amount 
of  the  judgment  out  of  the  property  of  the  judgment 
debtor  now  in  their  hands.  If  successful  in  discovering 
such  property,  and  in  obtaining  an  order  from  the  sur- 
rogate or  otherwise,  that  the  amount  of  the  judgment 
should  be  paid  by  the  executors  out  of  the  property  of 
the  judgment  debtor,  they  would,  in  some  form  un- 
doubtedly, be  entitled  to  offset^  or  deduct  from  -such 
recovery  the  amount  of  the  judgment  for  costs  which 
they  now  hold  by  assignment  against  the  plaintiff. 

The  executors  have  in  open  tourt  offered  to  pay  the 
difference  between  the  judgment  for  costs  assigned  to 
them  and  the  amount  of  the  Chase  judgment,  the  pay- 
ment of  which  the  receiver  is  seeking  to  enforce  against 
the  property  of  the  judgment  debtor.  We  regard  this 
proposition  as  eminently  fair,  and  as  giving  him  all  that 
he  could  obtain  as  the  result  of  prolonged  proceedings. 
If  the  receiver  thinks  that  some  law  can  be  found  to 
sustain  his  position  that  he  is  eventually  entitled  to  re- 
cover from  the  judgment  debtor,  not  only  the  amount  of 
the  Chase  judgment,  but  also  the  costs  of  the  unsuccess- 
ful action  against  the  Mechanics'  Bank,  no  good  reason 
is  presented  why,  in  the  mean  time,  the  executors  should 
be  prevented  from  receiving  the  amount  due  them  by 
reason  of  the  claim  which  they  have  against  Chase  by 
virtue  of  the  assignment  of  the  judgment  from  the 
bank. 
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We  are  of  opinion,  tlierefore,  that  the  proposition  is 
eminently  fair  and  just  which  is  made  bj  the  appellant 
to  offset  the  judgment  for  costs  against  the  Chase  judg- 
ment, the  executors  paying  the  difference,  and  holding 
their  claim  as  against  the  judgment  debtor ;  and  that, 
upon  the  failure  to  accept  this  proposition,  the  elecutors 
are  entitled  to  the  order  applied  for,  requiring  the  judg- 
ment creditor  who  "was  unsuccessful  in  a  litigation 
against  a  third  party  to  pay  the  costs  thereby  resulting, 
where  it  has  been  shown,  as  Here,  that  the  receiver  is 
unable  to  pay  them. 

We  think,  therefore,  that  the  order  appealed  from 
should  be  reversed,  and,  unless  the  respondent  accepts 
the  offer  of  the  appellant  in  regard  to  offisetting  the 
claims,  that  the  motion  should  be  granted. 

Order  reversed  accordingly,  with  $10  costs  and  dis- 
bursements, and  motion  granted  with  costs. 

Van  Brunt,  P.  J.,  and  Barbett,  J.,  concurred 


DIETLIN,  Respondent,  v.  EGAN,  Appellant. 

New  Tore  Court  of  Common  Pleas,  General  Term; 

June,  1892. 

§§  635  et  seq. 
AttachnwU — tohen  motion  to  vacate  may  he  deniecL 

A  judge  or  jury  who  are  called  upon  to  determine  a  fact  upon  the  tes- 
timony of  witnesses  may  properly  refuse  to  credit  the  testimony 
of  a  witness  who  is  a  party  in  interest,  though  it  be  wholly  un- 
contradicted and  his  credibility  not  otherwise  impaired. 
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An  appeal  to  the  court  of  common  pleas  from  an  order  of  the  gen- 
eral term  of  the  city  court  of  New  York,  affirming  an  order  of 
the  special  term  denying  a  motion  to  vacate  an  attachment, 
will  be  dismitwed  where  the  only  point  urged  in  8up|)ort  of  it  is 
that  the  judge  at  special  term  did  not  credit  an  uncontradicted 
uffidavit  of  the  defendant  showing  a  good  and  complete  defense. 

iDeeided  June,  1802.) 

Appeal  by  the  defendant  from  an  order  of  the  general 
term  of  the  city  court  of  New  York,  affirming  an  order 
of  the  special  term,  denying,  defendant's  motion  to 
Tacate  an  attachment  issued  against  his  property. 

The  facts  are  stated  in  the  opinion. 

■ 

Arthur  R.  Jiobertson  {Robertson  &  Harman^  attorneys), 
ior  defendant,  appellant. 

Edmund  Jluerstdf  for  plaintiff^  respondent. 

BiscHOFF,  J. — No  claim  is  made  on  this  appeal  that 
plaintifi''s  affidavit,  upon  which  the  attachment  was 
panted,  did  not,  prima  facie^  present  sufficient  facts  for 
that  purpose,  or  that  plaintiiTs  proceeding  was  in  any 
respect  irregular  ;  but  the  sole  ground  upon  which  the 
propriety  of  the  denial  of  defendant's  motion  to  vacate 
ihe  attachment  is  questioned  is  that  the  traverse  by  de- 
fendant's affidavit  of  the  facts  assigned  in  support  of 
plaintiff's  allegation  of  a  valid  and  subsisting  cause  of 
action,  which  was  necessary  to  support  the  attachment, 
left  such  alleged  cause  of  action  disproved. 

Plaintiff's  affidavit  set  forth  that  on  or  about  January 
26,  1891,  he  loaned  and  advanced  to  the  defendant  six- 
teen hundred  dollars,  for  the  repayment  of  which  the 
latter  gave  him  his  promissory  note,  whereby  he  promised 
to  repay  the  sum  loaned  with  interest  twenty  days  after 
the  date  thereof;  but  that  at  maturity  the  note  remained 
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unpaid.  Defendant's  affidavit,  made  in  support  of  his> 
motion  to  vacate  the  attachment,  besides  denying  the 
making  of  the  loan  as  alleged  by  the  plaintiff,  set  foi-th 
that  the  note  referred  to  by  the  plaintiff  is  one  of  a  series^ 
of  renewals  of  a  promissory  note  made  by  defendant,  and 
given  by  him  for  an  alleged  usurious  loan,  the  history  of 
which  down  to  the  note  in  question  he  proceeded  to  nar>' 
rate  with  much  elaboration  and  detail 

In  answer  to  defendant's  affidavit,  plaintiff  submitted 
a  further  one,  by  which  he  denied,  in  the  most  general 
way,  that  he  had  made  any  corrupt  and  usurious  agree* 
ment  with  the  defendant  relative  to  the  note  mentioned, 
in  his  first  affidavit,  and  omitted  to  deny  specifically  any 
of  the  facts  and  circumstances  narrated  by  the  defendant. 
This  last  affidavit,  defendant  contends,  was  insufficient 
to  call  the  facts  sworn  to  by  him  in  question,  and  that 
these  must,  therefore,  be  taken  as  admitted,  and  plain- 
tiff's alleged  cause  of  action  deemed  disproved ;  hence,, 
that  the  attachment  should  have  been  vacated. 

We  may  agree  with  the  defendant  that  plaintiff's  last 
affidavit  was  deficient  for  the  purposes  of  a  denial,  and 
assume  that  the  facts  narrated  by  the  defendant,  if 
established  by  competent  and  credible  evidence,  make 
out  a  complete  defense  to  the  note  upon  which  this  action 
is  brought,  and  yet  reach  the  conclusion  that  it  was. 
within  the  j^rovince  of  the  justice  of  the  court  below^ 
at  special  term,  to  deny  defendant's  motion  to  vacate 
the  attachment,  and,  being  so,  that  the  exercise  of  his 
discretion  is  not  reviewable  by  us. 

In  proper  and  sufficient  support  of  defendant's  claim 
that  plaintiff's  alleged  cause  of  action  was  disproved  by 
the  facts  narrated  by  the  defendant  and  not  denied  by 
the  plaintiff,  it  should  appear  that  they  were  presented 
to  the  justice  at  special  term  by  evidence  so  conclusive 
that  his  refusal  to  credit  it  was  error  in  law.  Can  such 
be  said  to  be  the  case  here?  The  rules  of  evidence- 
governing  the  testimony  of  witnesses  upon  the  trial  of  a 
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disputed  question  of  fact  are  the  same,  whether  the  trial 
be  had  upon  oral  testimony  or  the  depositions  of  the  wit- 
nesses ;  and,  though  these  rules  will  not  permit  the  un- 
contradicted testimony  of  a  witness  whose  credibility  is 
unimpeached  and  unaffected  by  inherent  improbability 
of  its 'truthfulness  to  be  disregarded,  there  is  an  excep- 
tion where  the  testimony  is  that  of  a  party  in  interest^ 
and  the  judge  or  jury  who  are  called  upon  to  determine 
a  fact  upon  the  testimony  of  witnesses  may  properly 
refuse  to  credit  the  testimony  of  a  witness  who  is  a  party 
in  interest,  though  it  be  wholly  uncontradicted  and  his 
credibility  not  otherwise  impeached  (Elwood  v.  Western  * 
Union  Tel.  Co.,  45  N.  Z  549,  553 ;  QUdersleeve  t;.  Lan- 
don,  73  N.  Y.  609 ;  Honegger  t;.  Wettstein  e«  at,  94 
JV.  Y.  252,  261). 

It  follows  from  the  foregoing  that  the  defendant  can- 
not successfully  claim  as  matter  of  right  that  his  affida- 
vit should  have  been  credited  by  the  justice  at  special 
term,  and  if  the  justice  erred  in  the  exercise  of  his  dis- 
cretion, the  affirmance  of  his  order  denying  defendant's 
motion  to  vacate  the  attachment  by  the  general  term  of 
the  court  below  is  final  and  eonclusive  upon  us. 

The  appeal  should  be  dismissed,  with  costs. 


Dalt,  C.  J.,  concurs. 
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GRAFTON,  Appeuant,  v.  UNION  FERRY  COMPANY 
OF  BROOKLYN.     THE  TRUSTEES  OF  THE 
UNION  FERRY  CO.,  Respondents.      ^ 

City  Court  of  Brooklyn.  General  Term;  June,  1892. 

§§  755  €t  seq. 


Abatement  of  aetion  for  personal  injuries  on  diaolutum  of  corporate 

dtfendarU, 

An  action  against  a  corporation  for  personal  injuries  caused  by  the 
negligence  of  its  servants  abates  on  the  dissolution,  pendente 
lite^  of  the  corporation  by  the  lapse  of  the  term  of  its  existence, 
and  cannot  be  continued  against  its  trustees. 

Hepworth  «.  Union  Ferry  Co.  (jpost,  p.  407,  note)  not  followed. 

At  common  law  the  dissolution  of  a  corporation  put  an  end  to  an  ac- 
tion pending  against  it  ;  under  the  statutes  now  in  force  the 
trustees  or  directors  of  the  corporation  become  trustees  for  its 
creditors  and  stockholders,  but  they  are  not  liable  for  its  torts 
which  are  not  debts,  and  an  action  brought  by  one  injured  while 
a  passenger  upon  a  ferry-boat  owned  by  the  corporation  cannot 
be  continued  against  them  on  the  ground  that  he  is  a  **•  creditor'' 
because  the  corporation  contracted  to  carry  him  as  a  passenger 
safely,  the  gravamen  of  the  action  being  for  carelessness  and  neg- 
ligence and  not  for  breach  of  contract. 

Grafton  tj.  Union  Ferry  Co.  (20  If.  T.  Civ.  Pro.  288)  aflBrmed. 

(Decided  June,  1892.) 

Appeal  by  the  plaintiff  from  aii  order  of  the  special 
term  denying  a  motion  made  by  him  to  continue  this  ac- 
tion against  the  trustees  of  the  defendant 

The  opinion  states  the  facts. 

Backus  <k  Mmnne,  for  plaintiff,  appellant. 
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F.  A.  Ward  {Lowrey^  Stone  &  Auerbacky  attorneys), 
for  trustees,  etc.,  respondents. 

OsBOBKE,  J. — In  March,  1890,  plaintiff  brought  this 
action  to  recover  damages  for  injuries  alleged  to  have 
been  sustained  by  him,  through  the  negligence  of  defend- 
ant's servants,  while  a  passenger  on  one  of  defendant's 
ferries.    The  answer  of  the  defendant  denied  the  allega- 
tions of  the  complaint,  alleged  that  plaintiff  was  a  tres- 
passer, and  that  any  injuries  he  sustained  were  caused 
by  his  own  negligence.     The  defendant  was  originally 
organized  on  November  9,  1854,  under  the  provisions  of 
chapter  135  of  the  Laws  of  1853,  for  a  period  of  18  years. 
Chapter  937  of  the  Laws  of  1867  provided  that  any  cor- 
poration theretofore  formed  might  extend  its  term  of  ex- 
istence for  a  period  not  exceeding  the  term  for  which  such 
corporation  was  organized  in  the  first  instance.     Under 
the   provisions  of  this  act,  the  defendant  extended  its 
term  of  existence  for  a  further  period  of  18  years,  which 
period  expired  on  November  9,  1890,  and  thereupon  the 
charter  of  the  defendant  expired  and  the  company  be- 
came extinct.  In  February,  1891,  plaintiff  made  a  motion 
to  continue  this  action  against  the  persons  who  were  di- 
rectors of  the  defendant  at  the  time  its  charter  expired, 
in  their  capacity  as  trustees  of  the  stockholders  and 
creditors  of  the  defendants.     This  motion  was  denied, 
and  plaintiff  appeals  from  the  order  denying  s^^id  motion. 

Title  3,  c.  18,  pt.  1,  Rev.  St,  marg.  p.  600,  provides, 
inter  alia,  as  follows  :  "  Sec.  9.  Upon  the  dissolution  of 
any  corporation  created  or  to  be  created,  and  unless 
other  persons  shall  be  appointed  by  the  legislature  or 
by  some  court  of  competent  authority,  the  directors  or 
managers  of  the  affairs  of  such  corporation  at  the  time 
of  its  dissolution,  by  whatever  name  they  may  be  known 
in  law,  shall  be  the  trustees  of  the  creditors  and  stock- 
holders of  the  corporation  dissolved,  and  shall  have  full 
power  to  settle  the  affairs  of  the  corporation,  collect  and 
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pay  the  outstanding  debts,  and  divide  among  the  stock- 
holders the  moneys  and  other  property  that  shall  remain 
after  the  payment  of  debts  and  necessary  expenses."  Sec 
10.  **  The  persons  so  constituted  trustees  shall  have  au- 
thority to  sue  for  and  recover  the  debts  and  property  of 
the  dissolved  corporation,  by  the  name  of  the  trustees  of 
such  corporation,  describing  it  by  its  corporate  name, 
and  shall  be  jointly  and  severally  responsible  to  the 
creditors  and  stockholders  of  such  corporation  to  the 
extent  of  its  property  and  effects  that  shall  come  inta 
their  hands."  These  provisions  were  adopted  from  the 
Revised  Laws.  By  section  4,  c.  296,  Laws  '1832,  it  was. 
also  enacted  that  "  the  court  in  which  any  suit  or  pro- 
ceeding against  a  corporation  which  shall  have  been  dis> 
solved  by  the  decree  of  the  court  of  chancery,  or  by  the 
expiration  of  its  charter,  or  otherwise,  shall  be  pending 
at  the  time  of  such  dissolution,  shall  have  power,  on  the 
application  of  either  party  thereto,  to  make  an  order  for 
the  continuance  of  such  suit  or  proceeding,  and  the  same 
may  thereafter  be  continued  until  final  judgment  or  de- 
cree shall  be  had  thereon,  which  shall  have  the  like 
effect  upon  the  rights  of  the  parties  as  if  such  corpora- 
tion had  not  been  dissolved."  Plaintiff's  application  in 
this  case  would  seem  to  be  based  upon  the  course  of 
proceeding  prescribed  by  this  statute,  and,  were  it  still 
in  force,  it  would  undoubtedly  afford  ample  authority  for 
the  granting  of  plaintifl'*s  motion  ;  but,  unfortunately  for 
his  contention,  this  act  was  repealed  by  chapter  245  of 
the  Laws  of  1880,  and  no  substitute  for  it  has  ever  been 
enacted.  At  common  law,  originally,' all  actions  eo?  delicto 
;ibated  on  the  death  of  the  party  by  whom  or  to  whom 
the  wrong  was  done.  The  Revised  Statutes  (3  Rev,  St.^ 
7th  ed.,  pp.  2394,  2395,  §§  1,  2)  provided  for  the  continu- 
ance  of  certain  actions  for  wrongs  against  the  executors  or 
administrators  of  a  deceased  wrongdoer ;  but  actions  on 
the  case  for  injuries  to  the  person  of  the  plaintiff,  with  cer- 
tain other  enumerated  causes  of  action,  were  expressly  ex- 
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cepted  therefrom.  If  defendant  was  a  natural  person, 
there  could  be  no  question  that  the  maxim  of  actio  perao- 
nalis  moritur  cumperaorva  would  apply,  and  that  this  action 
would  abate.  The  learned  counsel  for  the  appellant, 
however,  contends  that  as  the  plaintiffs  claim  has  always 
been  against  the  property  of  ^he  defendant,  and  that  as 
that  property  still  exists,  he  should  be  entitled  to  prose- 
cute any  remedy  that  he  may  have  against  the  property. 
This  proposition,  we  think,  cannot  be  sustained.  On  the 
death  of  an  individual  tort  feasor,  his  property  still  exists 
in  the  hands  of  his  executors  or  administrators,  and  it 
might,  with  equal  force,  be  urged  that  the  property  of 
the  deceased  should  be  answerable  for  a  claim  ex  delicto; 
but  such  is  not  the  law.  There  is,  in  our  opinion,  no  dis- 
tinction between  the  death  of  an  individual  and  the  dis- 
solution of  a  corporation  pendente  lite  (Sturges  v.  Yander- 
bilt,  73  N.  Y.  384,  390).  The  same  rules  of  law  apply, 
except  so  far  as  specially  altered  by  statute,  to  the  mo- 
tion to  continue  an  action  against  the  legal  representa- 
tive\j  of  one  as  the  other  (Bank  t;^  Colby,  21  Wall.  609; 
Greeley  v.  Smith,  3  Story,  658 ;  May  v.  Bank,  2  Rob.  [  Fa.] 
66).  But,  even  if  this  were  not  so,  it  is  a  well-settled  rule 
of  the  common  law  that  the  dissolution  of  a  corporation 
puts  an  end  to  an  action  pending  against  it  (McGuUoch 
V.  Norwood,  58  N.  Y.  562). 

Plaintiff  being,  therefore,  remediless  at  common  law, 
the  only  question  left  for  us  to  determine  is  whether 
there  is  any  statute  which  has  so  far  altered  or  modified 
the  common  law  as  to  entitle  him  to  the  relief  that  he 
seeks.  The  above-quoted  sections  9  and  10  are  the  only 
provisions  of  the  Bevised  Statutes  relating  to  the  question 
involved.  They  constitute  the  directors  of  the  defend- 
ant, in  office  at  the  time  of  its  dissolution,  trustees  of  the 
creditors  and  stockholders  of  the  defendant,  with  power 
to  settle  the  affairs  of  the  defendant,  pay  outstanding 
<debts,  and  divide  the  residuum. among  the  stockholders 
after  the  payment  of  debts  and  necessary  expenses. 
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Power  is  also  given  to  sue  for  and  recover  the  debts  and 
property  of  the  defendant.  The  duties  devolving  on  the 
trustees  are  thus  fuUj  set  forth,  and  to  them  can  be 
added  no  other  or  different  or  additional  duties  than  those 
prescribed  by  the  statute.  They  are  made  trustees  of 
but  two  classes  of  persona^  to  whom  alone  their  allegi- 
ance is  due,  and  to  whom  they  are  accountable,  to  wit, 
creditors  and  stockholders.  Plaintiff  not  claiming  to  be 
a  stockholder,  can  he  obtain  the  benefit  of  the  statute  on 
the  ground  that  he  is  a  creditor  of  the  defendant?  We 
think  not ;  indeed,  the  learned  counsel  for  the  appellant 
very  candidly  concedes  in  his  brief  that  a  party  who  has 
an  action  pending  for  injuries  to  the  person  cannot  be 
considered  a  ''  creditor,"  in  the  legal  definition  of  that 
word.  The  cases  are  numerous,  holding  that  liabilit^or 
tort  is  not  a  debt  (Heacock  v.  Sherman,  14  Wend.  58 ; 
Crouch  V.  Gridley,  6  iKH,  250 ;  Kellogg  v.  Schuyler,  2 
DeniOy  73 ;  Esmond  v.  Bullard,  16  Hun,  66). 

It  is,  however,  sought  to  bring  the  plaintiff  within 
the  class  of  persons  ^ho  might  be  designated  as^'  cfedi- 
tors,"  on  the  theory  that  defendant  contracted  with  him, 
as  an  alleged  passenger,  to  carry  him  safely,  and  that 
his  present  claim  is  for  damages  springing  from  a  breach 
of  such  contract.  We  think  the  answer  to  that  sugges- 
tion is  that,  in  the  complaint  herein,  no  contract  is  al- 
leged, but  damages  are  claimed  solely  for  the  careless- 
ness and  negligence  of  defendant's  servants  by  closing  a 
gate  upon  him,  and  the  action  is  grounded  in  tort  (Ore* 
gin  v.  Railroad  Co.,  75  N.  Y,  193).  It  seems  to  us,  there- 
fore, that  the  present  application  of  the  plaintiff  cannot 
be  sustained,  as  it  is  without  any  statutory  provision  to 
support  it,  and  the  common  law  is  opposed  to  it.  In  ar- 
riving at  this  conclusion,  we  have  not  been  unmindful  of 
the  fact  that  a  similar  application  in  another  action 
pending  in  the  supreme  court  has  been  granted,  after 
careful  consideration,  by  one  of  its  most  learned  and 
painstaking  judges,   and   that   his   decision    has    been 
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affirmed  by  the  general  term  of  the  second  department, 
Mr.  Justice  Pykman  dissenting.  We  have  carefully  gone 
over  the  opinion  of  the  special  term  judge,  and  the  pre- 
vailing opinion  of  the  general  term  (Hepworth  v.  Union 
Ferry  Co.*),  and  considered  the  reasons  advanced  by 

♦HEPWORTH,  Respondent,  v,  UNION  FERRY  COMPANY,  OP 

BROOKLYN,  Appellant. 

Supreme  Court,   Second  Department,   Einos  County  Special. 
Term,  October,  1891,  and  General  Term,  December,  1891. 

§§  756  et  9eq. 
I 

Bevival  of  action  far  asMtdt  ^nd  battery  agairut  trtutees  bf  corportUion 

upon  it9  dUaoliition, 

An  action  against  a  corporation  for  an  assault  and  battery  does  not 
abate  upon  the  dissolution  of  the  corporation,  but  may  be  re- 
vived and  continued  against  its  trustees  (Dtkman,  J.,  dissent- 
ing). 

{Decided  at  special  tettn,  October^  1891,  at  general  term,  December  14, 

1891.) 

Motion  at  special  term  in  Kings  county  to  revive  and  continue 
this  action  against  the  trustees  of  defendant. 

The  opinion  states  the  facts. 

Jamee  K,  AveriU,  for  plaintiff  and  motion. 

B.  D,  BiUiman^  for  defendant,  opposed. 

CuLLEN,  J. — ^This  application  is  to  revive  an  action  against  the 
trustees  of  the  defendant  corporation,  pending  against  it,  for  assault 
and  battery  alleged  to  have  been  committed  by  its  servants  upon  the 
plaintiff,  who,  it  was  conceded  on  the  argument,  though  it  does  not 
definitely  appear  in  the  papers,  was  a  passenger  on  defendant's  boat. 
The  corporation  has  determined  by  the  lapse  of  time  provided  for  its 
existence  in  its  articles  of  incorporation.  The  application  is  resisted 
on  the  ground  that  the  action  abated  by  the  death  of  the  corporation, 
and  that  the  cause  of  action  does  not  survive.  On  a  similar  applica- 
tion made  in  the  city  court  of  Brooklyn,  Chief  Judge  Clement  so 
held  the  law  to  be,  and  denied  the  application  (18  N,  F.  Swpp.  878). 
With  the  greatest  deference  to  the  views  of  that  learned  judge,  I  feek 
compelled  to  dissent  from  his  conclusion.  It  is  conceded  that  at 
common  law»  on  the  dissolution  of  a  corporation,  its  personal  prop- 
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them  for  reaching  the  couclusioiis  at  which  thej  have 
arrived,  but  we  find  ourselves  compelled  to  differ  from 


ertj  went  to  the  crown,  and  ita^eal  estate  reverted  to  the  grantor, 
to  the  corporation.    But  it  ia  also  unquestionable  that  that  rule  of  the 
common  law  never  prevailed  in  this  country,  but  that  the  assets  of 
the  corporation,  whether  real  or  personal,  remained  a  trust  fund  for 
the  benefit  of  its  creditors  and  its  stockholders  (Bacon  9.  Robertson, 
18  Ili/w,  480;  Owen  v.  Smith,  81  Birb.  641).    Sections  9, 10,  tit.  3,  pt. 
1,  c.  18,  Rev.  St.,  provide  that  on  the  dissolution  of  a  corporation, 
unless  other  persons  be  appointed  by  the  legislature  or  by  the  court, 
the  directors  or  managers  of  the  corporation#hall  be  the  trustees  of 
the  creditors  and  stockholders  of  the  corporation  dissojved,  and  shall 
have  full  power  to  settle  the  affairs  of  the  corporation,  collect  and 
pay  the  outstanding  debts,  and  divide  among  the  stockholders  the 
moneys  and  other  property  that  shall  remain  after  the  payment  of 
debts  and  necessary  expenses  ;  and  also  shall  be  jointly  and  sever- 
ally responsible  to  the  creditors  and  stockholders  of  such  corporation 
to  the  extent  of  its  property  and  effects  that  shall  come  into  their 
hands.    The  claim  made  on  behalf  of  the  defendant  is  that  the  plain- 
tiff,  whose  action  is  for  a  personal  tort,  is  not  a  creditor.     Strictly 
speaking,  a  creditor  is  one  whose  claim  springs  out  of  contract.     In 
Stewart  «.  Railroad  Co.  (90  if.  T.  588).  a  common  carrier  of  passen- 
gers was  held  to  be  a  guarantor  against  misconduct  on  the  part  of  its 
employ^  to  its  passenger,  and  it  is  said  that  any  such  misconduct  on 
the  part  of  the  employ^  is  a  breach  of  the  contract  of  the  employed. 
So  this  liability  may  be  said  to  spring  out  of  contract.    I  do  not  think 
it  necessary,  however,  to  rest  this  decision  on  that  point.     In  my 
judgment,  the  provisions  of  the  Revised  Statutes  above  quoted  should 
be  construed  liberally,  so  as  to  include  the  claims  of  all  persons 
against  the  corporation  arising  out  of  the  ordinary  conduct  of  ita 
business.     This  was  the  principle  adopted  by  Judge  Axlek  in  the 
case  of  Owen  v.  Smith  {8upra)y  where  he  held  that  the  statute  should 
be  regarded  as  remedial,  and  construed  the  word  *'  property,"  in  its 
popular  sense,  to  include  realty  as  well  as  personalty.     The  power 
given  to  the  trustees  by  the  statute  is  broad, — **  to  settle  its  affairs;" 
a  term  comprehensive  enough  to  include  all  its  liabilities.     Liability 
for  personal  injuries  in  the  operations  of  large  carriers  are  as  much  :i 
part  of  the  operating  expenses  as  contract  expenditures.    So,  when  a 
railroad  is  put  in  the  hands  of  a  receiver,  liability  for  personal  in- 
juries occasioned  in  the  operation  of  the  road  are  charged  upon  the 
fund  or  property  in  court. 

**  Nor  do  I  think  the  rule  of  actio  perwnalU  moritur  cum  penona 
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them.     The   order  appealed  from  should  be  affirmed, 
with  costs. 


Van  Wyck,  J.,  concurred. 


4ipplie8  to  this  case.  The  defendant  was  simply  an  artificial  beings 
The  claim  which  the  plaintiff  had  was  in  reality  against  the  property 
snd  assets  of  that  corporation ;  it  was  from  that  that  he  was  to  ob- 
tain satisfaction.  That  property  still  remains  and  is  in  the  hands  of 
the  defendant's  trustees.  It  certainly  would  be  inequitable  to  de- 
prive the  plaintiff  of  satisfaction  of  bis  claim,  if  he  has  one,  when, 
by  the  voluntary  act  of  the  real  parties  in  interest,  the  stockholders, 
an  end  ha|  been  put  to  the  corporation,  for  under  the  statute  its  cor- 
porate existence  might  have  been  continued  had  the  stockholders 
seen  fit  to  do  so.  I  think,  therefore,  that  it  should  be  held  that  this 
cause  of  action  survives,  unless  there  be  a  controlling  authority  to 
the  contrary,  which  I  do  not  find.  The  decision  in  McCulloch  v, 
Norwood  (58  N.  Y,  562)  is  not  in  point  on  this  question.  It  was 
simply  to  the  effect  that,  after  the  corporation  had  lieen  dissolved,  no 
valid  judgment  could  be  had  against  it.  Further,  under  chapter 
1295,  Laws  1832,  §4,  it  was  provided  that  Hhe  court  in  which 
any  suit  or  proceeding  against  a  corporation  which  shall  have 
been  dissolved  by  the  decree  of  the  court  of  chancery,  or  by 
the  expiration  of  its  charter,  or  otherwise,  shall  be  pending 
at  the  time  of  such  dissolution,  shall  have  power,  on  the  appli- 
•cation  of  either  party,  to  make  an  order  for  the  continuance  of 
such  suit  or  proceeding,  and  the  same  may  thereafter  be  con- 
tinued till  a  final  judgment  or  decree  shall  be  bad  therein,  which 
ahall  have  the  like  effect  upon  the  rights  of  the  parties  as  if 
fluch  corporation  had  not  been  dissolved.'  This  remained  the  law 
in  force  until  1880,  till  the  passage  of  the  general  repealing  act,  con- 
comitant with  the  enactment  of  the  second  part  of  the  Code  of  Civil 
Procedure.  Under  the  provision  of  this  statute  it  would  seem  that 
this  action  might  have  been  continued,  and  claims  against  corpora- 
tions for  personal  torts  would  not  be  lost.  I  do  not  believe  that  it 
was  the  intention  of  the  Legislature  to  abrogate  such  rule,  but  rather 
to  substitute  the  mode  of  procedure  for  the  revival  of  actions  pro- 
vided for  in  that  Code.  Motion  granted.  Ten  dollars  costs  to  abide 
the  event." 

From  the  order  entered  on  this  decision,  defendant  appealed. 


B,  D,  StUlmany  for  defendant,  appellant. 
Jamea  K,  Averill,  for  plaintiff,  respondent. 
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Barnabd,  PJ.—On  tbe  9th  of  June,  1889,  the  plaintiff  handed 
to  the  defendant's  ticket-seller,  in  New  York,  money  for  a  passage 
across  the  river  to  Brooklyn.  The  defendant  kept  this  money,  re- 
fused a  ticket,  and  committed  an  assault  on  him,  and  forcibly  put 
him  in  the  street.  The  plaintiff  commenced  an  action  for  the  assault 
in  October,  1889.  The  corporation  denied  the  facts  on  which  the 
plaintiff  based  his  complaint,  and,  while  the  action  was  at  issue  and 
untried,  the  charter  of  the  defendant  expired  by  its  own  limitation.. 
The  Revised  Statutes  provide  that  on  a  dissolution  of  a  corporation  the 
directors  shall  be  trustees  for  the  creditors  and  stockholders,  with 
full  power  to  settle  the  affairs  of  the  corporation.  A  power  to  con- 
tinue  the  action  against  the  corporation  when  its  charter  expired 
pending  an  action  against  it  was  given  by  chapter  295,  Uaws  1833. 
This  law  was  repealed  in  1880,  chapter  246,  Laws  1880.  The  tort 
stands  upon  the  same  basis  as  a  contract  (Martin  v.  Walker,  12  Hun^ 
46;  Ford  v.  Johnston,  7  Hun,  563;  Baker  v.  Oilman,  52  Barb,  26; 
Lichtenberg  «.  Herdtfelder  [N.  Y.  App.]  8  N.  E.  Bep,  526).  These 
cases  either  hold  or  approve  of  the  principle  that  a  conveyance  made 
during  a  pending  litigation  to  defeat  the  collection  of  a  judgment 
for  a  tort  can  be  set  aside  as  if  it  was  a  contract  debt.  In  other 
words,  the  statute  creditor  embraces  those  persons  whose  claims  are 
based  upon  torts.  The  charter  pledges  the  property  of  the  corporation 
to  pay  all  damages  for  misfeasance  of  the  company's  employes.  The 
law  makes  the  directors  trustees  to  settle  the  affairs  of  the  corpor- 
ation, and  to  pay  all  debts  against  the  corporation.  The  court  baa 
the  i)ower  to  continue  the  action  which  was  pending  at  the  dissolu- 
tion of  the  corporation  of  necessity.  Such  power  existed  before  the 
act  of  1882,  and  exists  since  the  repeal  of  1880.  A  judgment  taken 
against  a  corporation  whose  charter  had  been  amended  by  decree,  and 
after  notice  by  the  attorney  for  the  corporation  that  he  had  no  further 
power  to  appear  in  the  case,  was  held  bad  by  the  court  of  appeals 
(McCulloch  V.  Norwood,  68  N,  T.  562).  In  the  present  case  the 
order  makes  the  statute  trustees  defendants,  and  this  seems  to  be  tife 
rule  recognized  in  McCulloch  v.  Norwood  ($upra).  The  order  is 
therefore  right,  and  should  be  affirmed,  with  costs  and  disbursements. 

Pratt,  J.,  concurred. 

Dysman,  J.  (dissenting), — This  is  an  appeal  from  an  ordef  con> 
tinning  an  action  for  assault  and  battery  against  the  trustees  of  an 
incorporated  company  after  the  expiration  of  the  time  limited  for  its 
continuance  in  its  articles  of  incorporation.  The  action  was  com- 
menced on  the  19th  day  of  October,  1889,  and  the  charter  of  the 
Union  Ferry  Company  expired  by  limitation  of  the  time  specified  in 
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its  charter  on  th«  9th  day  of  November,  1890.     On  the  28d  day  of 
May,  1891,  a  motion  was  made  at  the  special  term  to  revive  and  con- 
tinue this  action  against  the  directors  of  the  corporation  who  were  in 
offiee  at  the  time  of  its  dissolution,  and  an  order  to  that  effect  was 
made  on  the  80th  day  of  July,  1891,  from  which  the  defendant  has 
appealed.     Under  the  common  law  there  was  no  provision  for  wind- 
ing up  the  affairs  of  a  dissolved  corporation,  but  its  personal  property 
was  forfeited  to  the  crown,  and  the  real  property  of  which  it  was 
seized  at  the  time  of  its  dissolution  reverted  to  the  grantor.     But 
that  severe  rule  of  the  common  law  was  unsuited  to  modern  times, 
and  especially  to  this  country,  and  with  us  it  was  ameliorated  by 
our  statute  as  follows:  *^Upon  the  dissolution  of  any  corporation 
created  or  to  be  created,  and  unless  other  persons  shall  be  appointed 
by  the  legislaturs  or  by  some  court  of  competent  authority,  the  di- 
rectors or  managers  of  the  affairs  of  such  corporation  at  the  time  of 
its  dissolution,  by  whatever  name  they  may  be  known  in  law,  shall 
be  trustees  of  the  creditors  and  stockholders  of  the  corporation  dis- 
solved, and  shall  have  full  power  to  settle  the  affairs  of  the  corpor- 
ation, collect  and  pay  the  outstandiijg  debts,  and  divide  among  the 
stockholders  the  moneys  and  other  property  that  shall  remain  after 
the  payment  of  debts  and  necessary  expenses  *'  (1  Sev,  St,,  p.  600  §§ 
8,  9).    Then  the  law  of  1882,  to  prevent  the  abatement  of  suits  by  or 
against  corporations,  was  enacted,  and  while  it  was  in  force  all  suits 
and   proceedings  against  corporations  whictv  had  been  dissolved, 
which  were  pending  at  the  time  of  such  dissolution,  could  be  con- 
tinued until  final  judgment,  with  the  same  effect  upon  the  rights  of 
the  parties  as  if  such  corporation  had  not  been  dissolved  (Laws  1882, 
c.  295,  §  4).    But  that  statute  was  expressly  repealed  in  1880  (chap- 
ter 245,  Laws  1880,  p.  869,  §  10).     It  does  not  appear  that  any  other 
persons  have  been  appointed  either  by  the  legislature  or  by  any  court, 
and  we  therefore  assume  that  the  directors  of  this  corporation  at  the 
time  of  its  dissolution  are,  by  virtue  of  the  statute  quoted,  trustees 
of  the  creditors  and  stockholders  of  the  company,  with  the  powers 
conferred  upon  them  by  the  statute.     They  are,  therefore,  trustees  of 
the  creditors  and  stockholders  of  the  company,  with  power  to  coliec* 
and  pay  the  outstanding  debts,  and  divide  the  money  and  property 
which  shall  remain  after  the  payment  of  debts  and  necessary  ex- 
penses among  the  stockholders.     But  they  are  not  trustees  of  the 
plaintiff,  because  he  is  neither  a  creditor  nor  stockholder  of  the  com- 
pany.    The  corpotation  never  owed  him  any  money,  and  nothing 
was  ever  due  to  him  from  it;  and  the  directors  of  this  company  pos- 
sessed no  power  to  pay  him,  although  they  are  clothed  with  ample 
authority  to  pay  outstanding  debts  of  the  corporation.    A  causo  of 
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NATIONAL    EXCHANGE   BANK  OF   BOSTON  v. 
BUBKUALTEB  and  Anotheb  and  Sixteen  otheb  '^ 

Gases. 

§  1366. 

ExeetUion — return  of. 

The  conrt  may  require  the  return  of  nn  execution  against  the  prop- 
erty,  notwithstanding  sixty  days  has  not  elapsed  since  it  was 
issued,  wfiere  it  appears  that  there  is  no  property  upon  whfch  a 
can  be  levied  and  that  delay  in  returning  it  will  injure  tht- 
plaintiff  therein.  ^ 

(Decided  Notemher  13,  1892.) 

Application  for  order  that  sheriff  return  execatiou. 

The  facts  are  stated  in  the  opinion. 

Dill,  Chandler  db  Seymour,  for  plaintiff  and  motion. 

WiUiam  E,  StiUings,  for  sheriff,  opposed. 

iNORAHAMy  J. — ^The  affidavit  upon  which  this  applica- 
tion is  made  alleges :  *'  Deponent  further  says  that  it  is 
his  desire  and  intention  to  protect  the  rights  of  the 
several  and  respective  plaintiffs  herein,  and  to  enforce  « 
the  collection  of  fheir  various  judgments  aforesaid,  bj 
means  of  a  suit  in  equity  to  set  aside  the  general  assign- 
ment as  being  fraudulent  and  void,  and  that,  as  a  pre- 
requisite to  bringing  the  said  suit,  it  will  be  necessary  to 
have  the  said  executions  returned,  and,  notwithstanding 
the  verbal  and  written  request  made  by  plaintiff's  attor- 
neys to  the  sheriff  to  return  the  said  executions,  he  has 
omitted  and  declined  to  return  the  same,  or  any  of  them, 
and  deponent  has  reason  to  believe,  and  alleges,  that  the 
rights  of  the  pli^ntiffs  and  the  judgment  creditors  repre- 
sented by  him  as  aforesaid  will  be  impeded  and  seri- 
ously impaired,  and  they  will  be  placed  in  jeopardy  in 
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case  the  return  of  the  executions  aforesaid  be  not 
speedily  had,  by  reason  of  the  fact  that  certain  other 
executions  have  been  issued  to  the  sheriff,  amounting 
to  a  very  large  sum,  which  were  all  subsequent  in  point 
of  time  to  the  issuance  of  the  several  executions  in  favor 
of  the  plaintiffs  above  mentioned.  That  deponent  ap- 
prehends that  although  the  plaintiffs  herein,  and  each 
of  them,  are  entitled  to  have  the  said  executions  re- 
turned forthwith  and  prior  to  the  return  of  any  of  the 
4^xecutions  issued  after  those  above  mentioned,  there  is 
danger,  from  certain  facts  and  circumstances  within  de- 
ponent's knowledge,  that  the  sheriff  may  or  will  return 
the  junior  executions  issued  to  him  against  the  property 
of  the  said  defendants,  and  upon  which  certain  judg- 
ment creditors  represented  in  said  junior  executions  will 
be  in  a  position  to  gain  an  undue  and  improper  and  un- 
lawful advantage  over  the  rights  of  tUe  defendants  above 
named  in  proceedings  to  reach  the  property  aforesaid. 
Deponent  further  says  that,  in  addition  to  the  tangible 
property  of  the  judgment  debtors  claimed  by  the  said 
assignee,  there  are  also  equitable  assets  amounting,  as 
deponent  believes,  to  several  hundred  thousand  dollars, 
which  deponent  desires  to  reach  on  behalf  of  the  plain- 
tiffs by  means  of  the  suit  in  equity  ^foresaid,  and  the 
effect  of  the  omission  to  return  the  said  executions  by 
the  sheriff  will  prevent  the  plaintiffs  from  reaching  the 
same  in  the  priority  to  which  they  are  justly  entitled." 

The  sheriff  does  not  answer  this  allegation,  but 
simply  says  that  sixty  days  have  not  elapsed  since  •the 
executions  were  delivered  to  him;  that  there  are  actions 
pending  to  set  aside  the*  assignment,  and  if  those  actions 
should  succeed,  and  the  assignment  be  declared  void, 
then  he  would  be  in  a  position  to  realize  on  the  execu- 
tions in  his  hands.  But  the  attorneys  for  the  plaintiffs 
in  these  actions,  and  who  now  make  this  motion,  have 
.  requested  the  sheriff  to  return  the  executions,,  aiul  ci.n- 
n :)t  claim  that  the   sheriff  should  have  held  them,  iv.  d 
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the  court  could,  in  its  judgment,  provide  for  the  execu- 
tions. It  is  apparent  tliat  there  is  no  property,  which 
can  be  levied  upon  to  satisfy  these  judgments.  All  the^ 
judgment  debtors*  property  has  been  assigned,  and  the 
assignee  has  been  found  to  be  entitled  to  the  assigned 
estate  by  a  sheriffs  jury.  The  plaintiffs  have  refused 
to  indemnify  the  sheriff;  without  such  indemnity  he 
does  not  claim  that  he  would  apply  this  property  to  the 
satisfaction  of  these  executions. 

There  can  be  no  advantage  to  the  sheriff  in  holding 
these  executions  An  execution  is  the  process  of  the 
court,  issued  to  enforce  its  judgment,  and  is  clearly 
within  the  control  of  the  court,  and  the  sheriff  having 
failed  to  answer  the  allegation  before  referred  to,  and  it. 
appearing  that  there  can  be  no  advantage  to  him  to  hold 
the  executions,  it  would  appear  that  the  protection  of 
the  plaintiffs  in  this  action  requires  that  the  executions 
should  be  returned. 

The  application  should,  therefore,  be  granted* 


HOPKINS  et  oi.  Respondents,  v.  FREY,  Ixpleaded^ 

Etc.,  Appellant. 

SuPBEME  Court,  First  Department,  General  Teem  ; 

May,  1892. 

§§  468  et  seg.,  481. 

» 

Guardian  ad  lU&m  of  infant  d^endajUs—failure  of  to  mne  ontiMr  m 
o/Ction  of  foredomrt  does  not  inwUdats  judgment — when  guUekum 

deed  not  procured  by  fraud. 

In  an  action  for  the  foreclosure  of  a  mortgage  upon  real  property 
the  plaintiff  is  bound  to  bring  infant  defendants  owning  in  part 
the  equity  of  redemption  within  the  jurisdiction  of  the  court. 
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and  see  that  they  are  duly  served  with  process,  and  that  a  guar- 
dian ad  litem  is  properly  appointed ;  but  his  responsibility  there 
ends,  and  he  is  not  bound  to  see  that  such  guardian  ad  litem 
does  his  full  duty  to  the  infant  defendants,  according  to  the 
rules  of  practice,  and  the  judgment  recovered  by  him  in  the  ac- 
tion is  not  invalidated  by  the  failure  of  the  guardian  ad  litem  of 
such  infant  defendants  to  file  a  formal  answer,  that  being  the 
only  answer  he  could  file,  the  infant  having  no  defense  to  the 
action.  The  neglect  of  the  guardian  to  interpose  such  answer  is 
a  mere  irregularity  which  the  court  will  cure  by  permitting  the 
answer  to  be  filed  at  any  time  nvnc  pro  tune, 

A  referee  to  sell  real  property  under  a  judgment  in  foreclosure  is  not 
required  to  take  an  oath  after  his  appointment  or  to  give  a  bond 
or  qualify  in  any  other  formal  manner,  and  in  an  action  to  set 
aside  such  judgment  and  the  sale  thereunder,  an  allegation  that 
he  has  not  taken  an  oath  is  immaterial. 

In  an  action  in  which,  among  other  things,  the  plaintiff  seeks  to  have 
a  judgment  foreclosing  a  mortgage  declared  void,  allegations 
in  the  complaint  that  the  court  never  acquired  jurisdiction  of  the 
plaintiffs  and  that  the  judgment  is  void  are  either  characteriza- 
tions or  conclusions  and  not  averments  of  material  fact. 

Instance  of  a  case  in  which  it  was  held  that  a  quitclaim  deed,  exe- 
cuted by  the  owners  of  the  equity  of  redemption  of  mortgaged 
premises  to  cure  a  possible  defeat  in  the  foreclosure,  was  not  ob* 
tained  by  any  fraud  or  false  representations. 

(Decided  May  18,  1892.) 

Appeal  by  the  defendant  from  an  interlocutory  judg- 
ment of  the  New  York  county  special  term  overruling  a 
demurrer  interposed  by  her  to  the  plaintiffs  complaint 

The  facts  appear  in  the  opinion. 

A.  B,  Dyett  {Toumaendj  Dyett  dt  Einstein,  attorneys), 
for  defendant,  appellant 

/.  Neuron  Williams,  for  plaintiffs,  respondent. 

Babbeit,  J. — The  demurrer  brings  up  the  single 
question  whether  the  complainant  states  facts  sufficient 
to  constitute  a  cause  of  action.  Stripped  of  verbiage, 
the  complaint  sets  forth  that  in  the  year  1875  the  execu- 
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tors  of  one  Landgrebe  commenced  an  action  in  this 
court  for  the  foreclosure  of  a  second  mortgage  upon  cer- 
tain property  in  which  the  plaintiff,  John  Everett  Hop- 
kins, and  his  brother  Frank  Hopkins  (since  deceased) 
were  interested.  John  Everett  and  Frank  Hopkins  were 
in  fact  the  heirs-at-law  of  the  mortgagor,  Sarah  E.  Hop- 
kins, who  died  in  the  year  1874.  The  present  plaintiff, 
John  Hopkins,  was  her  husband.  These  heirs-at-law 
were  minors  when  the  mortgage  was  foreclosed,  and  the 
court  appointed  a  guardian  ad  litem  for  them.  The 
plaintiff  there  proceeded  to  judgment,  and  in  October  of 
the  same  year  the  property  was  sold  by  a  referee  to  Mr. 
Christopher  Fine.  In  November,  1875,  Fine  sold  the 
property  to  the  defendant  Sanguinetti,  who,  in  the  year 
1884,  conveyed  a  part  of  it  "  by  way  of  gift  or  sale  "  to 
the  appellant  Frey.  It  is  alleged  that  the  guardian  ad 
litem  for  John  Everett  and  Frank  Hopkins  did  not  ap- 
pear, answer  or  demur  in  the  foreclosure  suit,  and  that 
he  failed  to  perform  the  acts  and  duties  required  of  him 
by  the  statutes  and  rules  of  court  then  in  force.  This  is 
the  only  material  fact  which  is  alleged  as  against  the 
foreclosure  judgment.  All  else  is  either  characteriza- 
tion or  conclusion,  e.g.,  that  the  court  never  acquired 
jurisdiction  as  to  the  minors,  and  that  the  judgment  was 
void,  etc.  The  statement  that  the  referee  never  qualified 
or  took  on  oath  is  immaterial,  as  no  oath*was  called  for 
after  his  appointment,  nor  was  he  required  to  give  a 
bond  or  to  qualify  in  any  other  formal  manner.  The 
court  acquired  jurisdiction  by  the  service  of  the  sum- 
mons upon  the  infants,  as  provided  by  law,  and  after 
such  service  was  completed  by  the  appointment  of  a 
guardian  ad  litem.  Such  is  the  practice  now,  and  such 
was  the  practice  in  1875,  under  the  old  Code  (Code  of 
Procedure,  §  134,  subdv.  2 ;  /d.  §  116,  subdv.  2),  Tlie 
plaintiff  in  the  foreclosure  suit  was  bound  to  bring  the 
infants  within  the  jurisdiction  of  the  court,  to  see  to  it 
that   they  were   duly  served  with  process,  and   that  a 
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guardian  ad  litem  wa«  properly  appointed.  There,  how- 
ever, his  responsibility  ended.  He  was  not  bonnd  to  see 
to  it  that  the  guardian  thus  appointed  did  his  full  duty 
to  the  infants  according  to  the  rules  of  practice. 

If  the  guardian  failed  in  these  particulars,  he  was 
liable  to  his  ward,  but  the  judgment  of  foreclosure  was 
not  invalidated  by  such  ilegligence  to  which  the  plaintiff 
was  not  privy  and  which  he  could  not  control.  There  is 
no  averment  in  the  present  complaint  that  the  infants 
were  not  duly  served  with  the  summons  as  required  by 
law,  nor  that  they  had  any  defense  to  the  action,  nor 
that  the  judgment  of  foreclosure  could,  even  with  entire 
diligence,  have  been  avoided.  Consequently,  it  must  be 
assumed  that  the  infants  were  duly  served  and  that  they 
had  no  defense. 

Thus  we  have  simply  the  naked  fact  that  the  guardian 
failed  to  interpose  the  only  answer  which  he  could  have 
interposed,  namely,  the  formal  one  which  submits  the 
rights  of  the  infants  to  the  court  It  is  upon  this  slight 
ground  that  the  plaintiffs  now,  after  the  lapse  of  sixteen 
years,  seek  a  decree  which  will  enable  them  to  question 
this  foreclosure  judgment.  The  neglect  of  the  guardian 
to  interpose  a  formal  answer,  as  required  by  the  prac- 
tice, was  a  mere  irregularity  which  the  court  would  have 
cured  by  permitting  such  an  answer  to  be  filed  at  any 
time  mine  pro  tunc  (Althause  v,  Badde,  3  Bosw.  410; 
and  see  Croghan  v.  Livingston,  UN.  y.  218,  and  Crou- 
ter  V.  Crouter,  44  St.  Rep.  315). 

The  case  made  by  the  complaint  is,  however,  weaker* 
than  if  it  were  a  direct  attack  upon  the  foreclosure  judg- 
ment It  is  further  alleged  that  in  May,  1883,  and  after 
John  Everett  and  Frank  Hopkins  became  of  age,  the  de- 
fendant Sauguinetti  secured  from  them  a  quitclaim  deed 
of  this  same  property  in  consideration  of  a  trifling  sum 
of  money,  and  it  is  this  quitclaim,  not  the  foreclosure 
judgment,  which  is  here  sought  to  be  set  aside.  The 
plaintiffs  charge  that  the  quitclaim  was  obtained  from 
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them  by  frand,  in  that  Sanguinetti  represented  that  they 
had  no  interest  in  the  property ;  that  their  rights  had 
been  cut  off  by  the  foreclosure  in  1875 ;  that  she,  San- 
guinetti, was  about  to  sell  the  property ;  that  it  was 
necessary  to  correct  some  clerical  error  in  the  foreclos- 
ure proceedings  which  the  court  would  do  without  the 
signatures  of  John  Everett  and  Frank  Hopkins,  but  that 
this  would  take  a  little  time  and  that  she  would  pay  $100 
to  avoid  the  delay  and  to  secure  the  same  end  by  their 
release.  They  agreed  to  this,  took  the  money  and 
signed  the  quitclaim.  This  is  characterized  as  a  frauds 
and  the  representations  are  alleged  to  have  been 
untrue.  But  the  fact  is  quite  the  reverse.  Every  word 
Sanguinetti  uttered  was  true,  and  if  the  plaintiffs  had 
taken  the  trouble  to  look  at  the  record  they  would  have 
seen  that  what  she  said  was  quite  accurate.  Her  facta 
were  true  even  if  she  er^ed  in  her  legal  conclusions. 
The  plaintiffs  now  say  that  they  did  not  discover  the 
falsity  of  her  representations  until  1891,  but  they  do  not 
tell  us  why  they  failed  to  make  this  easy  discovery  (that 
is,  easy,  if  the  representations  were  untrue)  for  upwards 
of  eight  years.  The  record,  which  was  the  basis  of  the 
whole  story,  was  in  existence  when  Sanguinetti  spoke, 
and  it  has  been  in  existence  ever  since. 

The  record,  so  far  as  appears  from  any  averment  in 
this  complaint,  really  disclosed  the  truth  of  Sanguin- 
etti's  statement,  but  were  it  otherwise,  the  Hopkins 
brothers  were  no  longer  minors  when  they  were  asked 
to  sign  the  releases.  They  were  then  men  of  full  age, 
and  had  the  same  opportunity  as  Sanguinetti  to  deter- 
mine whether  the  judgment  of  foreclosure  was  valid  or 
invalid.  It  is  clear,  therefore,  that  no  fraud,  as  matter 
of  fact,  and  as  distinguished  from  adjectives  and  idle  in- 
vective,  is  charged  with  regard  to  either  the  foreclosure 
proceedings  or  the  release.  None  upon  Sanguinetti's 
part.  None  upon  her  transferees*,  who  became  trans- 
ferees in  reliance  upon  the  recorded  quitclaim.     As  to 
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these  transferees,  not  even  notice  of  any  alleged  fraud  in 
procuring  the  quitclaim  is  alleged.  The  complaint 
fails  to  state  facts  tending  to  constitute  a  cause  of 
action,  and  it  is  wholly  without  merit 

The  interlocutory  judgment  should,  therefore,  be  re- 
versed, with  costs,  and  an  interlocutory  judgment 
granted  sustaining  the  demurrer,  with  costs,  with  leave 
to  the  plaintiffs  to  amend  their  complaint  within  twenty 
days,  if  so  advised,  upon  payment  of  the  costs  of  the 
special  and  general  terms. 

Van  Brxjnt,  P.J.,  and  O'Bbien,  J.,  concurred. 


THOMPSON  V.  STANLEY. 

SUPBEME  COUBT,  FiRST  DEPARTMENT,  NeW  TOBK  CoUNTY 

Special  Term  ;  July,  1892. 
§§  1010, 1023. 

Dedwrnr^form  ofy  on  determination  of  issue  of  law — revests  to  find. 

Where  an  issue  of  law  raised  by  a  demurrer  is  determined,  the  de- 
cision of  the  court,  in  writing,  must  be  filed  in  the  clerk^s  ofiice 
within  twenty  days  after  the  final  adjournment  of  the  term 
where  the  issue  was  tried;  no  order  for  judgment  is  necessary 
or  proper,  nor  can  it  take  the  place  of  such  a  decision  in  writ- 
ing. Where  an  order  overruling  or  sustaining  the  demurrer  and 
directing  the  judgment  to  be  entered  is  made,  it  is  irregular, 
and  should  be  vacated. 

The  decision  of  the  court  filed  on  determining  a  demurrer  should 
direct  the  final  or  interlocutory  judgment  to  be  entered,  but  it 
should  not  direct  as  to  both. 
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Village  of  Palmyra  v.  Wynckoop  (17  JV.  F.  Civ,  Pro.  187)  followed. 

The  party  defeated  upon  the  trial  of  an  issue  of  law  is  not  entitled 
to  have  requests  to  find  made  by  him  passed  upon;  section  102S 
of  the  Code  of  Civil  Procedure,  providing  for  the  making  and 
disposition  of  requests  to  find,  does  not  apply  to  the  trial  of  u» 
issue  of  law,  and  even  if  it  did,  they  would  be  submitted  ior> 
late  to  entitle  them  to  be  passed  upon  where  they  were  sub- 
mitted on  a  date  fixed  for  the  signing  of  the  decision,  and  after 
the  determination  of  the  trial  justice  was  announced. 

(Decided  July  22  and  27,  1892.) 

Motion  bj  defendant  Stanley  that  an  order  entered 
in  this  action  overruling  her  demurrer  to  the  complaint 
herein  be  vacated  and  set  aside. 

This  action  was  brought  against  Annie  Stanley,  as 
administratrix  of  David  A.  Stanley,  deceased,  and  the 
Harris  and  Dew  Faucet,  Plug  and  Bung  Company,  by 
the  plaintiff,  as  a  stockholder  of  said  company,  in  behalf 
of  himself  and  of  such  other  stockholders  of  the  de- 
fendant corporation  as  may  come  in  and  contribute  to 
the  prosecution  thereof,  to  recover  moneys  and  proper- 
ties belonging  to  the  corporation,  alleged  to  have  been 
misappropriated  by  the  decedent  David  A.  Stanley  while 
its  president  and  having  control  thereof.  The  defend- 
ant Annie  Stanley,  as  administratrix,  demurred  to  the 
complaint  on  the  ground  (1)  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action ;  (2)  that  the 
plaintiff  has  no  legal  capacity  to  sue  in  that  he  is  not  a 
stockholder  of  the  defendant  corporation,  and  has  no 
interest  in,  title  to  or  lieu  upon  its  assets  or  property ; 
(3)  that  several  causes  of  action  have  been  improperly 
united. 

Her  demurrer  was  overruled  and  an  order  entered 
directing  "  that  said  demurrer  be  and  the  same  hereby 
is  overruled,  with  costs  to  the  plaintiff,  and  that  said 
plaintiff  have  judgment  thereof,  but  with  leave,  however,, 
to  said  defendant  Annie  Stanley,  as  administratrix,  etc.^ 
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to  answer  in  this  action  within  twenty  days  upon  pay- 
ment of  costs  :that  said  costs  be  adjusted  by  the  clerk 
of  this  court,  and  that  thereupon  an  interlocutory  judg- 
ment be  entered  herein,  which  shall  direct  that  said 
demurrer  is  overruled,  with  costs  to  the  plaintiff  Bever- 
hout  Thompson ;  and  that  in  case  of  the  failure  of  the 
defendant  Annie  Stanley,  as  administratrix,  etc.,  to 
answer  said  complaint  within  twenty  days  after  the  ser- 
vice of  said  interlocutory  judgment  upon  her  attorney, 
and  to  pay  said  costs  so  awarded  as  aforesaid,  to  be 
adjusted,  and  to  be  included  in  such  interlocutor}'  judg- 
ment to  said  plaintiff's  attorney,  then  let  the  said  plain- 
tiff have  final  judgment  against  the  said  defendant  Annie 
Stanley,  as  administratrix,  etc.,  said  final  judgment  to 
be  settled  by  this  court  on  eight  days'  notice." 

This  order  was  entered  June  24, 1892,  and  thereafter 
the  defendant  Stanley's  attorneys  moved  that  said  order 
be  vacated,  "on  the  ground  that  it  was  irregularly 
entered  in  that  the  decision  upon  a  demurrer  is  not 
properly  made  by  an  order,  but  should  be  made  by  con- 
clusions of  law  in  writing  signed  by  the  judge  before 
whom  the  case  was  tried." 

Charles  A.  Seymour  (2>tK,  Chandler  &  Seymour^  at- 
torneys), for  defendant  Stanley  and  motion. 

Z/.  Kargiy  for  plaintiff,  opposed. 

Andrews,  J. — It  has  been  a  very  common  practice 
for  the  prevailing  party,  after  the  trial  of  an  issue  of 
law,  to  enter  an  order  sustaining  or  overruling  the  de- 
murrer,  and  giving  the  defeated  party  leave  to  serve  a 
new  pleading.  This  practice  is  clearly  wrong,  for  sec- 
tion 1010  of  the  Code  expressly  declares  that  upon  a 
trial  by  the  court  of  an  issue  of  fact,  or  of  law,  its  de- 
cision, in  writing,  must  be  filed  in  the  clerk's  office, 
within  twenty  days  after  the  final  adjournment  of  the 


424  CIVIL  PEOCEDUllE  IIEPOIITS. 

Thompson  9.  Stanley. 

term  where  the  issue  was  tried.  And  in  Village  of  Pal- 
myra V.  Wynckoop  (17  N.  Y.  Civ.  Pro.  187)  it  was  held 
that  there  could  be  no  judgment  upon  a  demurrer, 
either  final  or  interlocutory,  without  such  a  decision  in 
writing  of  the  issue  or  issues ;  and  that  no  order  for 
judgment  was  necessary,  nor  could  such  order  take  the 
place  of  such  decision  in  writing,  by  the  court. 

It  follows  that  the  order  entered  in  this  case  was  un* 
warranted  and  irregular,  and  should  be  vacated.  Coun- 
sel for  the  defendants  has  submitted  a  proposed  form  of 
decision,  which  directs  both  an  interlocutory  and  final 
judgment.  Section  1021  provides  that  the  decision  of 
the  court  must  direct  the  final  or  interlocutory  judgment, 
but  does  not  provide  that  it  must  direct  both  judgments ; 
and  the  attorney  for  the  plaintiff  may  submit  a  decision 
in  such  form  as  he  thinks  should  be  entered,  and  also 
an  order  vacating  the  order  heretofore  entered. 

The  papers  may  be  resubmitted  to  me  at  Chambers, 
on  July  27. 

On  the  date  named  in  the  above  decision  for  the  re- 
submission of  the  papers,  July  27, 1892,  the  attorneys  for 
the  respective  parties  appeared  before  the  justice,  and 
the  plaintiff  submitted  the  proposed  decision,  and  the 
defendant  submitted  requests  to  find  upon  which  the 
justice  indorsed  the  following  memorandum. 

Andrews,  J. — The  within  requests  are  not  passed 
upon — 1st,  because  section  1023  of  the  Code  does  not 
apply  to  the  trial  of  an  issue  of  law ;  and  2d,  if  it  does 
apply,  they  are  submitted  too  late.  Order  vacating  and 
setting  aside  order  of  June  24,  1892,  overruling  de- 
murrer, signed.     Decision  signed.* 


*  The  findings  ultimately  made  by  the  court  on  the  determination 
of  the  demurrer  referred  to  in  the  above  opinion  read  as  follows: 
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BEVERHOUT  THOMPSON,  Plaiktipp,   v.  ANNIE   STANLEY, 

AS  Admucibtbatbix  of  DAVID  A.  STANLEY,  Deceasbd, 

AND  THE  HARRIS  AND  DEW  FAUCET  PLUG 

AND  BUNG  COMPANY,  Dbpekdakts. 

The  defendant  Annie  Stanley,  as  administratrix  of  David  A. 
Stanley,  deceased,  having  demurred  to  the  complaint  herein  on  the 
grounds  that  said  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  that  the  plaintiff  has  not  a  legal  capacity  to 
sue,  and  that  several  causes  of  action  have  been  improperly  united, 
said  demurrer  having  come  duly  on  to  be  heard — now,  after  hearing 
Frederick  Seymour,  Esq.,  of  counsel  for  the  said  defendant,  in  sup- 
port of  said  demurrer,  and  L.  Kargfi,  plaintifTs  attorney,  in  opposi- 
tion thereto,  and  after  reading  the  complaint  herein  filed  April  16, 
1802,  and  upon  reading  and  filing  said  demurrer,  and  upon  due  de- 
liberation thereon,  I  do  make  the  following  conclusions  of  law: 

1.  That  the  complaint  herein  states  facts  sufficient  to  constitute 
a  cause  of  action. 

3.  That  the  plaintiff  has  legal  capacity  to  sue. 

8.  That  several  causes  of  (action  have  not  been  improperly  united 
in  said  complaint. 

4.  That  none  of  the  grounds  of  demurrer  assigned  by  the  defend- 
ant Annie  Stanley  are  well  taken.  * 

6.  That  the  plaintiff  is  entitled  to  judgment  overruling  said  de- 
murrer, with  costs,  which  are  hereby  awarded  to  plaintiff  to  be  paid 
by  said  defendant  to  plaintiff,  but  with  leave,  however,  to  said  de- 
fendant to  answer  the  plaintiff's  complaint  herein  within  twenty 
days,  upon  payment  of  costs. 

And  I  hereby  order  and  direct  that  said  cos^  be  adjusted  by  the 
clerk  of  this  court,  and  that  an  interlocutory  judgment  be  entered 
herein  which  shall  direct  that  said  demurrer  is  overruled,  with  costs 
to  the  plaintiff,  to  be  paid  by  the  defendant  Annie  Stanley,  as  admin- 
istratrix of  David  A.  Stanley,  deceased,  but  with  leave,  however,  to 
said  defendant  Annie  Stanley  to  answer  the  complaint  herein  within 
twenty  days  after  the  service  of  said  interlocutory  judgment  upon 
ber  attorney,  supon  the  payment  by  her  to  plaintiff's  attorney  within 
twenty  days  of  said  costs,  so  to  be  adjusted  as  aforesaid,  and  to  be 
included  in  said  interlocutory  jud^^ment. 

Dated  New  Yobk,  July  27,  1892. 

Gboroe  p.  Andrews, 
Justice  Supreme  Court, 
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FRANK,  AppELLAirr,  v.  DAVIS,  Respondent. 

CoxTBT  OF  Appeals  ;  Octobeb,  1892. 

§  1626  et  seg. 

AeUon  to  JorecUm  mortgage — when  judgment  /or  d^fieionty  may  he 
granted  therein  after  eale  of  mortgaged  premieee  under 

prior  mortgage. 


Where,  pending  an  action  for  the  foreclosure  of  a  mortgage  upon 
real  property,  the  mortgaged  premises  were  sold  under  a  prior 
mortgage  in  an  action  to  which  the  holder  of  the  junior  mort- 
gage was  a  party,  and  a  surplus  remained  which  in  appropriate 
proceedings  was  applied  upon  the  junior  mortgage,  leaving 
unpaid  upwards  of  $8000, — Beld^  that  the  deficiency  arising 
upon  the  foreclosure  of  the  junior  mortgage  was  thereby  as- 
certained, and  that,  although  there  could  not  bo  a  sale  under 
such  junior  mortgage,  the  lien  thereof  was  transferred  to  the 
surplus  moneys,  and  upon  its  being  applied  on  such  mortgage 
the  deficiency  was  ascertained  and  a  court  of  equity  bad  power 
to  give  a  personal  judgment  therefor. 

By  the  statute  of  tlys  state  permitting  a  judgment  for  deficiency . 
in  an  action  for  the  foreclosure  of  a  mortgage,  the  general  rule 
of  equity  that  where  a  court  of  equity  obtains  jurisdiction  of  an 
action,  it  will  retain  it  and  administer  full  relief,  both  legal  and 
equitable,  so  far  as  it  pertains  to  the  same  transaction  or  the 
same  subject-matter,  was  made  applicable  to  actions  to  foreclose 
mortgages  on  real  property,  and  the  rule  that  existed  prior  to 
the  Revised  Statute,  that  in  an  action  to  foreclose  a  mortgage  the 
court  had  not  jurisdiction  to  render  a  personal  judgment  against 
the  mortgagor  upon  his  bond  or  covenant,  was  entirely  swept 
away. 

Frank  v,  Davis  (31  N,  T.  Oiv,  Pro.  374)  reversed. 

(Decided  October,  1892.) 
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Appeal  by  the  defendant  from  a  judgment  of  the 
general  term  of  the  supreme  court,  in  the  first  depart- 
ment, reversing  a  judgment  of  the  special  term  of  that 
court,  denying  an  application  made  by  the  plaintiff  for 
a  judgment  of  deficiency  in  an  action  for  the  foreclosure 
of  a  mortgage. 

This  action  was  brought  to  foreclose  a  mortgage 
upon  real  property  situate  in  the  city  of  New  York,  and 
the  complaint  demanded  judgment  for  the  relief  usually 
sought  in  such  an  action — to  wit,  the  sale  of  the  property 
mortgaged,  the  application  of  its  proceeds  to  the 
amount  due  on  the  mortgage,  and  judgment  against  the 
defendant,  the  mortgagor,  for  any  deficiency.  Upon 
trial  duly  had  at  special  term,  the  plaintiff  recovered  a 
judgment,  which  was  affirmed  at  general  term  (6  N.  Y. 
Supp.  144)  and  also  by  the  court  of  appeals  (127  N.  T, 
673) ;  pending  this  appeal  a  judgment  was  entered  in  an 
action  to  foreclose  a  prior  mortgage  upon  the  same 
property,  directing  the  sale  of  such  property,  under 
which  a  sale  was  had,  which  resulted  in  the  payment  of 
the  first  mortgage,  and  in  a  surplus  of  about  $4000; 
this  surplus  was  applied,  in  surplus-money  proceedings 
brought,  for  that  purpose,  upon  the  mortgage  in  favor 
of  the  plaintiff  herein,  and  after  the  application  of  such 
surplus  there  remains  owing  the  plaintiff  upon  his  mort- 
gage upwards  of  $3000.  The  plaintiff  moved  at  special 
term  for  an  order  directing  the  clerk  to  enter  and  docket 
judgment  in  his  favor  for  the  amount  of  such  deficiency, 
and  such  order  was  duly  granted;  the  defendant  ap- 
pealed therefrom  to  the  general  term  of  the  supreme 
court,  in  the  first  department,  and  the  order  of  the 
special  term  was  there  reversed  (21  N.  Y,  Civ,  Pro.  374)^ 
and  this  appeal  taken  from  such  order. 

Jtdiua  i/.  Frankj  for  plaintiff,  appellant 
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Benjamin  N.  Cardoza  {Donohue,  Neiucombe  dk  Cardota, 
attorneys),  for  defendant,  respondent. 

Eabl,  C.J. — The  judge  at  special  term  granted 
plaintiff's  motion  upon  the  authority  of  the  case  of 
Siewert  v.  Hamel  (33  Iluny  44).  The  general  term  dis- 
approved of  the  decision  in  that  case,  and  held  that  the 
jurisdiction  of  an  equity  court  to  enter  a  deficiency 
judgment  in  an  action  to  foreclose  a  mortgage  is  strictly 
'  statutory,  and  that  such  a  judgment  can  be  entered  only 
after  a  sale  under  the  foreclosure  judgment,  and  a  defi- 
ciency thus  resulting  and  ascertained. 

In  England,  and  in  this  state  prior  to  the  Revised 
Statutes,  the  court  of  chancery,  in  an  action  to  foreclose 
a  mortgage,  was  not  supposed  to  have  jurisdiction  to 
render  a  personal  judgment  against  the  mortgagor  upon 
his  bond  or  covenant  to  pay  the  mortgage  debt,  and 
such  a  judgment  could  only  be  obtained  by  an  action  at 
law  (Noonan  v.  Lee,  2  Black.  499,  501;  Orchard  v. 
Hughes,  1  WaU.  73 ;  Dunklay  v.  Van  Buren,  3  John,  Ch. 
330 ;  Jones  u  Conde,  6  John,  Gh,  77 ;  Globe  Ins.  Co.  v, 
Lansing,  5  Cow.  380 ;  Sprague  v.  Jones,  9  Paige^  395 ; 
Equitable  Life  Ins.  Soc.  v.  Stevens,  63  N,  Y.  341,  344 ; 
Burroughs  v,  Fostevan,  75  N.  Y.  567,  572).  This  was 
an  exception  to  the  general  rule  that  where  a  court  of 
equity  obtains  jurisdiction  of  an  action  it  will  retain  it 
and  administer  full  relief,  both  legal  and  equitable,  so 
far  as  it  pertains  to  the  same  transactions  or  the  same 
subject-matter  (Lynch  v.  The  Elevated  Railroad  Co.,  129 
N.  Y.  274 ;  McGean  v.  The  Same,  recently  decided  in 
this  court).  The  purpose  of  this  rule  was  to  relieve 
parties  from  the  expense  and  vexation  of  two  suits,  one 
equitable  and  the  other  legal,  where  the  whole  contro> 
versy  could  be  adjusted  in  the  one  suit.  There  was  no 
reason,  so  far  as  we  can  perceive,  for  taking  the  case  of 
a  mortgage  foreclosure  out  of  this  convenient  and 
beneficial  rule ;  and  the  law-makers  of  this  state  took 
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early  occasion  to  change  the  law  by  providing  that  a 
personal  judgment  for  a  deficiency  may  be  given  in  the 
foreclosure  action  against  any  party  liable  for  the  mort- 
gage debt  (2  B.  8.  191,  sees.  151,  154),  They  went 
further  than  the  equitable  rule,  and  authorized  a  per- 
sonal judgment  not  only  against  the  mortgagor,  as  to 
whom  equitable  relief  could  be  had,  but  also  against  any 
other  person  who  was  obligated  for  the  payment  of  the 
same  debt. 

It  was  early  held  that  a  contingent  decree  for  the  pay- 
ment of  the  deficiency  could  be  made  before  the  sale 
under  the  foreclosure  judgment  (McCarthy  v.  Graham> 
8  Paige,  480> 

The  position  taken  by  the  defendant  (in  which  the 
court  below  sustained  him)  is  extremely  technical.  It 
was  provided  in  the  Revised  Statutes  that  a  personal 
judgment  against  the  mortgagor  might  be  ordered  ''  for 
the  balance  of  the  mortgage  debt  that  may  remain  un- 
satisfied after  a  sale  of  the  premises,"  and  the  Code  is. 
substantially  the  same  (sec  1627).  His  claim  is  that  as 
there  has  been  and  could  be  no  sale  upon  the  judgment 
in  this  action,  the  deficiency  could  not  be  ascertained  in 
the  mode  mentioned  in  the  statute,  and  that,  therefore,  a 
deficiency  judgment  is  unauthorized,  and  that  the  plain- 
tiff must  bring  an  action  at  law  to  obtain  such  a  judg- 
ment. 

The  purpose  of  the  provisions  contained  in  the  Be- 
yised  Statutes  and  re-enacted  in  the  Code  was  to  change 
the  chancery  rule,  as  it  had  before  been  understood,  and 
to  bring  the  practice  in  foreclosure  actions  within  the 
general  chancery  rule  above  referred  to,  and  even,  as  we 
have  seen,  to  extend  that  rule.  The  deficiency  was  to  be 
ascertained  by  a  sale  of  the  mortgage  premises,  and  not 
by  the  estimates  of  witnesses  or  other  less  Satisfactory 
evidence.  We  are  asked  to  hold  that  enough  of  the  old 
chancery  rule  is  left  to  prevent  a  deficiency  judgment 
unless  the  deficiency  be  ascertained  by  a  sale  in  the  ao» 
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tion  in  which  the  judgment  is  asked.  We  think  we  are 
justified  in  holding  that  •  that  rule  has  been  entirely 
swept  away,  and  that  the  general  rule  in  equity  practice 
above  referred  to,  except  as  it  is  modified  by  the  provis- 
ions of  the  Code,  governs  foreclosure  as  other  equitable 
actions.  Where  there  is  a  sale  under  the  foreclosure 
judgment,  and  after  the  application  of  the  proceeds 
there  is  a  balance  unpaid  upon  the  mortgage,  the  defi- 
ciency is  thus  as .  jrtained.  But  the  full  purpose  of  the 
statute  has  been  accomplished  if  the  deficiency  be  ascer- 
tained, as  in  this  case,  by  a  sale  in  an  action  to  foreclose 
a  prior  mortgage  to  which  the  defendant  was  a  party. 

The  surplus  arising  from  the  sale  under  the  prior 
mortgage  is,  as  to  this  plaintiff,  for  the  purpose  of  the 
lien  of  his  mortgage  to  be  treated  as  real  estate  (Moses 
V.  Murgatroyd,  1  John.  Ch.  119 ;  Dunning  v.  The  Ocean 
National  Bank,  61  N,  Y.  497).  The  surplus  money  took 
the  place  of  the  real  estate,  and  the  plaintiff's  lien  was 
transferred  to  that.  He  could  not  sell  it  under  his 
judgment,  but  he  had  the  right  to  have  it  applied  upon 
his  judgment,  and  such  application  took  the  place  of  and 
was  in  lieu  of  a  sale  of  the  real  estate.  The  deficiency 
was  thus  ascertained,  and  we  cannot  hold  that  a  court 
of  equity  could  not,  in  such  a  case,  give  a  personal  judg- 
ment for  the  deficiency  without  going  against  the  pre- 
vailing practice  under  the  general  rule  above  referred 
to,  without  unnecessarily  shortening  the  arm  of  equity 
and  sacrificing  substance  for  mere  form.  The  plaintiff 
properly  obtained  his  ^  quitable  judgment,  and  as  part 
of  the  relief  to  which  he  is  entitled,  to  do  complete  jus- 
tice between  the  parties,  he  should  have  the  deficiency 
judgment  which  he  asks.^ 

*  In  Dudley  o.  Congregation  of  Third  Order  of  St.  Francis  {ante, 
p.  880)  the  general  term  of  the  supreme  court,  in  the  first  department, 
holds  that  where  a  mortgage  is  found  in  an  action  to  foreclose  it  ro 
be  void,  the  plaintiff  cannot  have  judgment,  as  in  a  common-law 
action,  on  the  bond. 
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The  order  of  the  general  term  should  be  reversed 
and  that  of  the  special  term  affirmed,  with  costs  in  this 
<sourt  and  the  supreme  court 


All  concurred. 


HORN,  AS  Trustee,  etc.,  Respondent,  v.  TERRY, 

Appellant. 

New  York  Court  of  Common  Pleas,  General  Term  ; 

June,  1892. 

§  3191. 

Appeal  from  city  court  of  New  Tori  to  court  of  common  pUas^-ichen  dU^ 

mused  beeauM  ease  contains  no  copy  of  general  term  judgment  or 

contains  defective  return — agreement  to  pay  toife  weekly 

sum  in  consideration  of  witlulrawal  of  suit 

for  separation. 

It  seems  that  in  an  action  brought  by  the  trustee  named  in  an  agre^ 
meut  whereby  a  husband  agreed  to  pay  a  stated  sum  weekly  for 
the  use  of  his  wife  in  consideration  of  her  withdrawal  of  a  suit 
for  separation  and  abaadonment  of  alimony  awarded  lier, 
which  sum  was  to  be  applied  by  her  to  such  uses  as  she  saw  fir, 
and  not  to  be  accepted  in  discharge  of  his  obligation  to  provide 
for  her  support,  evidence  to  show  that  the  wife  denied  the  hns- 
band  his  conjugal  rights  is  not  pertinent  and  is  properly  ex- 
cluded. 

Where,  upon  an  appeal  to  the  court  of  common  pleas  from  a  judg- 
ment of  the  general  term  of  the  city  court  of  New  York,  the  case 
does  not  contain  the  judgment  of  the  general  term,  the  appeal 
must  be  dismissed,  there  being  nothing  before  the  court  to  re- 
view. 
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The  rules  of  the  general  term  of  the  court  of  common  pleas  provide- 
that  the  rules  of  the  court  of  appeals  governing  sppeals  to  that 
court  shall  apply  to  appeals  made  to  it  from  the  city  court,  and 
the  rules  of  the  court  of  appeals  require  that  the  case  on  appeal 
shall  contain  a  copy  of  return  of  the  clerk  of  the  court  from 
which  thu  appeal  is  taken,  and  where  an  appeal  from  the  gen- 
eral term  of  the  city  court  of  New  York  to  the  court  of  common 
pleas  is  defective  in  omitting  a  judgment  of  the  affirmance  upon 
which  the  authority  of  the  court  to  proceed  is  dependent,  the 
appeal  must  be  dismissed. 

(Decided  June,  1892.) 

Appeal  from  an  order  of  the  general  term  of  the  citj 
court  of  New  York  affirming  a  judgment  of  the  trial  term 
of  that  court  entered  in  favor  of  the  plaintiff  upon  & 
verdict  directed  bj  the  court 

The  facts  appear  in  the  opinion. 

E.  R.  Terry ^  for  defendant,  appellant. 
T,  C.  Campbell^  for  plaintiff,  respondent 

BiscHOFP,  J. — The  question  whether  or  not  the  wife's 
denial  of  her  husband's  conjugal  rights  deprives  her  of 
the  right  to  his  support  was  in  no  sense  pertinent  to  the 
case  at  bar,  since  the  weekly  sum  sought  to  be  recovered 
in  this  action,  and  which  defendant  had  agreed  to  pay 
in  consideration  of  his  wife's  withdrawal  of  her  suit 
for  a  Bi  aration  and  the  abandonment  of  the  alimonjr 
awarded  her,  was  to  be  applied  by  her  to  such  uses  a& 
she  saw  fit,  and  not  to  be  accepted  in  discharge  of  his 
obligation  to  provide  for  her  support ;  hence  the  trial 
justice  properly  refused  to  receive  the  evidence  ex- 
cludedy  and  the  appeal  from  the  judgment  is  without 
merit 

The  absence  of  the  judgment  of  affirmance  of  the 
general  term  of  the  court  below  from  the  case  submitted 
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to  US  on  this  appeal,  however,  precludes  us  from  an  af- 
firmance of  that  judgment.  Bule  II.  of  the  general  term 
rules  of  this  court  provides  that  the  rules  of  the  court  of 
appeals  governing  appeals  to  that  court  shall  apply  to 
appeals  from  the  city  court  to  this  court ;  and  Bule  Y.  of 
the  court  of  appeals  requires  that  the  case  on  appeal 
shall  contain  a  copy  of  the  return  of  the  clerk  of  the 
court  from  which  the  appeal  is  taken.  If,  therefore,  we 
assume  that  the  case  submitted  complies  with  the  rules 
above  mentioned,  there  is  nothing  before  us  for  review, 
since,  pursuant  to  sec.  3191  of  the  Code  of  Civil  Proced- 
ure, we  may  only  entertain  appeals  from  the  city  court 
when  they  are  taken  from  *' actual  determinations"  of 
that  court  made  at  a  general  term  thereol 

On  the  other  hand,  if  it  is  urged  that  the  case  sub- 
mitted is  defective  in  that  it  does  not  contain  a  copy  of 
the  clerk's  return  and  omits  the  judgment  of  affirmance 
upon  which  our  authority  to  proceed  is  dependent,  then 
consistency  with  the  rules  established  for  the  orderly 
transaction  of  judicial  business  and  the  avoidance  of  any 
appearance  of  having  affirmed  a  spurious  judgment  re- 
quire that  this  appeal  be  dismissed  (Bastable  v.  Syra- 
cuse, 72  JV.  Y.  64). 


Appeal  dismissed,  with  costs, 

Daly,  C.J.,  concurs. 
Vol.  XXn.— 28. 
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JEP80N,    BE8PQNDEMT,  V.    POSTAL    TELEaBAPH 

CABLE  CO. 

County  Coubt  of  Catta&augus  Countt  ;  July,  1892. 

§§  431,  2879. 

Benioe  of  9ummon$  en  ecnporatum — toho  i$  not  managing  agenL 

A  telegraph  operator  who  has  charge  of  the  placing  of  wires  in  cer- 
tain defined  sections  under  an  order  of  a  chief  operator  is  pot  a 
managing  agent  of  a  telegraph  corporation  by  whom  he  is  em- 
ployed, within  the  meaning  of  the  provisions  of  the  Code  of 
Oivil  Procedure  relative  to  the  serrice  of  a  summons  upon  a 
corporation,  and  the  corporation  represented  by  him  cannot  be 
serred  by  delivering  the  summons  to  him. 

Reddington  v.  Bfariposa,  L.  &  K.  Co.'  (19  ffun^  405),  followed. 

Instance  of  an  action  to  recover  damages  for  injuries  to  plaintiff's 
trees,  in  which  the  evidence  was  not  sufficient  to  show  that  the 
defendant  had  inflicted  the  injuries. 

(Decided  July,  1892.) 

Appeal  by    defendant    from  a  jadgment  rendered 
against  it  in  a  justice's  court 

The  opinion  states  the  facts. 

T.  H.  Dated  (JB.  ff.  Onemaey,  attorney),  for  defend- 
ant,  appellant. 

F.  C.  Beynolda,  for  plaintiff,  respondent 

Ybeeland,  J. — The  appellant  raises  the  preliminary 
question  that  the  snmmons  was  not  properly  served. 
The  return  shows  that  the  summons  was  served  upon 
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one  Benton  E.  Weayer,  who  was  a  telegraph  operator 
having  charge  of  the  company's  local  telegraph  office  in 
the  village  of  Salamanca.  The  constable  who  served 
the  summons  returned  that  Weaver  was  a  "  managing 
agent "  of  defendant,  but  from  the  affidavits  read  by  the 
defendant,  and  the  papers  submitted  on  the  argument 
by  plaintiff,  it  is  plain  that  Weaver  was  in  no  sense  of 
the  term  a  **  managing  agent."  By  section  431,  Code 
Civil  Proc.,  a  summons  may  be  served  upon  the  president 
and  other  officers  of  a  corporation,  or  upon  a  managing 
agent.  Section  2879  applies  the  provisions  of  section 
431  to  actions  in  courts  of  justices  of  the  peace.  A  de- 
fect appears  to  exist  in  the  statute,  in  making  no  pi:o- 
vision  for  the  service  of  a  summons  upon  such  a  corpor- 
ation as  is  the  defendant,  in  cases  where  none  of  the 
persons  named  in  section  431  reside  within  the  jurisdic- 
tion of  a  justice's  court.  While  the  proceedings  do  not 
show  such  a  state  of  facts  to  exist  in  this  case,  it  is  prob- 
ably true  that  plaintiff  could  begin  her  action  in  no 
other  way.  The  service  upon  Weaver  appears  to  have 
given  the  justice  no  jurisdiction  over  the  defendant.  In 
the  papers  submitted  by  the  plaintiff,  Weaver  represents 
himself  as  being  a  telegraph  operator  for  defendant, 
with  an  office  on  Main  street,  in  Salamanca,  having 
charge  of  the  wires,  putting  up  and  keeping  in  repair,  in 
a  certain  defined  section  of  country,  under  the  orders  of 
the  chief  operator.  The  meaning  of  the  term  "  managing 
agent"  has  been  clearly  defined  is  several  decisions^ 
both  in  section  431  and  section  432.  In  Beddington  v. 
Mariposa,  L.  &  M.  Co.  (19  JBun^  405),  the  opinion  reads : 
*'It  is  quite  clear  that  the  legislature  attached  import- 
ance to  the  term  '  managing  agent,'  and  employed  it  to 
distinguish  a  person  who  should  be  invested  with  general 
power,  involving  the  exercise  of  judgment  and  discretion, 
from  an  ordinary  agent  or  employ^,  who  acted  in  an  in* 
ferior  capacity  and  under  the  direction  and  control  of 
superior  authority,  both  in  regard  to  the  extent  of  the 
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work  and  the  manner  of  executing  the  same."  This  case 
was  under  section  432  of  the  Code,  but  the  words 
**  managing  agent "  have  the  same  meaning,  and  are  used 
in  the  same  sense,  in  each  section.  To  the  same  import 
■is  Winslow  v.  Transit  Co.  ([Sup.]  4  N.  Y.  Supp.  169). 

It  is  more  than  doubtful  if  the  evidence  offered  by 
plaintiff  upon  the  trial  was  sufficient  to  authorize  any 
judgment  whatever.  It  seems  likely  that  some  persons 
in  the  employ  of  defendant,  in  the  work  of  stringing 
wires  for  the  telegraph  line,  wantonly  mutilated  some 
shade  trees  growing  in  the  highway  in  front  of  plaintiff*s 
residence;  but  the  evidence  entirely -fails  to  point  out 
the  persons  who  did  the  mischief,  or  to  connect  them 
with  the  defendant.  The  only  evidence  of  the  injury 
wad  given  by  Clarence  Jepson,  a  son  of  plaintiff,  who 
testified  to  a  conversation  with  Weaver,  the  agent,  about 
defendant  cutting  them  off  (meaning  the  trees),  and  that 
Weaver  had  told  him  that  they  had  cut  the  trees  down. 
It  may  be  fairly  assumed  that  the  witness  intended  to 
say  that  some  persons  in  the  employ  of  defendant  cut 
the  trees,  but  he  fell  far  short  of  so  saying.  Besides, 
the  declarations  of  Weaver  were  not  admissible  to  bind 
the  defendant.  He  was  simply  an  employe,  not  even 
shown  to  have  been  connected  with  the  cutting,  or  to 
have  had  any  personal  knowledge  as  to  who  did  it.  It 
may  be  that  the  injury  complained  of  was  wilful  and 
unlawful,  but  for  the  reasons  stated  the  recovery  cannot 
be  sustained. 

The  judgment  is  reversed. 
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GLINES  V.  SUPEEME  SETTING  OKDEE  OP 

IBON  HALL. 

SxjPBEME  CouBT,  FiBST  Depabtment,  Speoial  Tebm  ; 

OaroBEB,  1892. 

§§  432, 1810. 

Serviee  of  tummont  an  foreign  corporation — when  proof  of  ineuffleient — 
juriedtetion  of  court  to  o/ppoinb  receiver  of  oorporalion  in  action 

against  it. 

Where  service  of  summonB  in  action  against  foreign  corporation  la 
made  upon  a  person  alleged  to  be  its  managing  agent,  it  should 
appear  in  the  proof  of  service  that  diligent  effort  has  been  made 
to  serve  the  president,  secretary  or  treasurer  of  the  defendant, 
and  that  they  could  not  with  due  diligence  be  found  within  the 
state. 

In  proving  the  service  of  a  summons  in  an  action  upon  a  foreign 
corporation  by  delivering  it  to  its  managing  agent  within  the 
state,  facts  from  which  it  shall  appear  to  the  court  that  the  party 
served  is  in  fact  a  managing  agent  of  the  defendant  should  be 
shown,  and  it  is  not  sufficient  merely  to  state  in  the  affi- 
davit of  service  that  the  person  so  served  was  a  managing  agent 
of  the  defendant,  which  is  a  statement  merely  of  a  conclusion. 

Where,  in  an  action  brought  to  prevent  funds  of  a  foreign  corpora- 
tion from  being  taken  away  from  the  state  to  the  detriment  of 
resident  members,  the  court  has  jurisdiction  of  the  subject-mat- 
ter of  the  action,  and  the  facts  proving  the  necessity  for  the 
exercise  of  the  court^s  power  to  appoint  a  temporary  receiver  of 
the  corporation,  it  has  jurisdiction  to  appoint  such  a  receiver 
and  may  do  so  ex  parte  and  without  notice,  and  its  right  to  do 
so  is  not  dependent  upon  the  court  acquiring  jurisdiction  over 
the  person  of  the  defendant. 

People  «i;re2.  Railroad  Company  (7  Abb,  if.  8,  290)  followed. 

{Decided  Od^Aer  5,  1892.) 
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Motion  by  the  defendant  to  vacate  an  order  appoint- 
ing the  plaintin  temporary  receiver  of  the  property  of 
the  defendant  in  this  state. 

« 

This  action  was  brought  by  the  plaintiff,  under  the 
provisions  of  §  1781  of  the  Code  of  Civil  Procedure,  to 
prevent  removal  from  the  state  of  property  of  the  de» 
endafnt  corporation  to  which  the  plaintiff,  as  a  member 
of  the  corporation,  claimed  to  be  entitled. 

Other  facts  appear  in  the  opinion. 

Thomas  L.  Arms  {Agar,  My  dc  J^vUon),  for  defendant 
and  motion. 

Morse,  Koones  dc  Findlay,  for  plaintiff,  opposed. 

O'Bbien,  J.— This  motion  is  made  to  vacate  an  order, 
granted  on  August  26,  appointing  a  receiver,  on  the 
ground  that  the  court  was  without  jurisdiction.  The 
motion  is  made  on  the  papers,  which  include  the  sum^ 
mons,  complaint,  affidavit  and  order  to  show  cause,  which 
were  the  basis  of  the  order  appointing  the  receiver. 
From  such  original  papers  it  appears  that  the  defendant 
is  a  foreign  corporation,  and  the  affidavit  of  service  states 
that  the  papers  were  served  on  the  defendant  "  by  deliv- 
ering a  copy  of  the  same  to  C.  H,  Cooper,  the  deputy 
supreme  justice  of  the  defendant  for  this  district,  and  the 
defendant's  managing  agent  in  this  district,  and  leaving 
the  same  with  him,  and  at  the  same  time  showing  him 
the  original  of  said  affidavit  and  order.  Deponent  fur- 
ther says  that  he  knew  the  person  served  as  aforesaid^ 
to  be  the  said  C.  H.  Cooper,  the  deputy  supreme  justice 
and  managing  agent  of  the  defendant  herein ;  that  de- 
ponent was  informed  by  the  deputy  superintendent  of 
insurance  of  this  state  that  the  defendant  had  no  right 
to  do  business  in  this  state,  and  had  made  no  designa^ 
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tion  of  any  one  on  whom  to  serve  papers."  Another  of 
the  original  papers  is  an  affidavit  made  by  one  Norris, 
who  states,  in  effect,  that  he  is  a  member  of  one  of  the 
local  branches,  and  is  acquainted  with  the  deputy  su- 
preme justice,  C.  H.  Cooper,  "  who  has  been  for  several 
years  an  appointee  of  the  supreme  justice,  Somerby, 
who  has  been  the  chief  officer  of  the  defendant  for  sev- 
eral years  past.  Said  Cooper  is  the  deputy  supreme 
justice  in  charge  of  this  district,  composed  of  New  York 
and  Kings  county,  this  state,  and  the  representative  and 
agent  of  the  defendant  in  said  district."  That  while 
calling  upon  said  Cooper  the  latter  "  produced  a  letter 
which  contained  a  telegram  received  from  a  member  of 
the  finance  committee  of  this  defendant,  in  words  as  foU 
lows  :  *  Secure  New  York  membership  ;  act  promptly  ; 
hold  all  moneys ;  look  for  a  communication  ;  call  a  meet- 
ing of  all  trustees  the  first  of  the  week.' — which  the  said 
Cooper  declared  he  understood  as  instructing  him  to 
warn  the  trustees  of  all  local  branches  to  secure  the  re- 
serve fund  at  once,  and  place  it  where  a  receiver  could 
not  find  it  were  a  receiver  appointed,  and  that  he  was 
about  to  proceed  accordingly  to  notify  the  said  trustees^ 
That  he  had  sent  a  letter  to  the  trustees  of  the  various 
local  branches  in  his  district  covering  the  instructions 
heretofore  referred  to.  He  further  stated  that  the  afore- 
said telegram  was  practically  from  said  Somerby  ;  it  was 
sent  by  a  man  who  was  so  near  Somerby  that  it  meant. 
Somerby,  and  he  was  acting  as  if  it  was  from  Somerby.'* 
Upon  the  summons  and  complaint  and  affidavits,  show- 
ing that  necessity  existed  for  securing  and  preserving 
the  assets,  and  the  defendant  having  made  default  in 
appearing  upon  the  return  day  of  the  order  to  show 
cause  why  a  receiver  should  be  appointed,  an  order  ap- 
pointing a  receiver  was  made.  And  the  question  thus 
presented  is  whether  the  affidavit  of  service  and  the 
other  papers  were  sufficient  to  confer  jurisdiction  upon 
the  court  to  make  the  order. 
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Code,  §  432,  provides  in  what  manner  service  shall 
be  made  upon  a  defendant  being  a  foreign  corporation. 
By  the  first  subdivision  of  this  section  it  is  provided 
that  service  may  be  made  upon  the  president,  treas- 
urer or  secretary ;  by  the  second,  by  a  person  desig- 
nated for  the  purpose  in  writing ;  and  by  the  third  sub- 
division it  is  provided :  "  If  such  a  designation  is  not  in 
force,  or  if  neither  the  person  designated  nor  an  officer 
specified  in  subdivision  first  of  this  section  can  be  found 
with  due  diligence,  and  the  corporation  has  property 
within  the  state,  or  the  cause  of  action  arose  therein^ 
to  the  cashier,  a  director  or  managing  agent  of  the  cor- 
poration within  the  state." 

Upon  an  examination  of  the  affidavits  given  at  length 
above,  the  service  was  clearly  defective,  because  it  did 
not  therein  appear-— ^r«^,  that,  the  president,  treasurer 
or  secretary  of  the  defendant  could  not  be  found  with 
due  diligence  in  the  state  ;  and,  second,  it  does  not  appear 
that  C.  £L  Cooper  was  in  fact  a  managing  agent  of  the 
defendant.  With  respect  to  the  first,  a  perusal  o'  the 
papers  will  show  that  no  facts  are  stated  from  which  the 
court  could  conclude  that  any  diligence  was  exercised 
for  the  purpose  of  serving  the  summons  and  complaint 
upon  the  president,  treasurer  or  secretary.  As  to  the 
second  objection,  it  is  true  that  the  person  serving  the 
papers  states  that  Cooper  was  the  managing  agent  of  the 
defendant.  This,  however,  is  a  mere  statement  of  his 
conclusion  as  to  what  Cooper's  position  with  the  defend- 
ant is,  and  there  is  nothing  in  the  papers  from  which 
the  court  itself  coald  draw  any  such  conclusion.  If, 
however,  we  give  the  affidavit  of  Norris  a  construction 
most  favorable  to  the  plaintiffs  view,  it  fails  to  show 
that  the  person  served  was  a  "  managing  agent ''  within 
the  designation  of  that  term  as  used  in  the  Code.  In 
Eeddington  v.  Mariposa,  L.  &  M.  Co.  (19  Hun,  405,  408), 
it  is  said  :  **  It  is  quite  clear  that  the  legislature  attached 
importance  to  the  term  '  managing  agent,'  and  employed 
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it  to  dktingaish  a  person  who  should  be  inVested  with 
general  power,  inyolving  the  exercise  of  judgment  and 
discretion,  from  an  ordinary  agent  or  employ^  who  acted 
in  an  inferior  capacity,  and  under  the  direction  and  con- 
trol of  superior  authority,  both  in  regard  to  the  extent 
of  the  work  and  the  manner  of  executing  the  same.  That 
service,  to  be  rendered  effectual,  .  .  .  must  be  made 
upon  one  of  the  officers  specified  therein,  or  upon  a  per- 
son whose  powers  and  duties  correspond  to  the  term 
^  managing  agent,'  as  we  have  endeavored  to  define  it" 
In  answer  to  the  motion  to  vacate  the  order  appointing 
the  receiver,  as  the  papers  upon  which  the  order  was 
made  did  not  show  service  upon  the  defendant,  it  was 
sought  to  cure  this  defect  by  supplemental  affidavits, — 
although  it  is  doubtful  if  any  such  papers  were  proper, — 
showing  that  Cooper  was  either  a  managing  agent  or  a 
director  of  the  defendant,  and  therein  facts  were  pre- 
sented from  which  the  court  was  asked  to  so  conclude. 
In  addition,  it  was  made  to  appear  that  since  the  order 
appointing  the  receiver  was  made,  and  after  the  granting 
of  the  order  to  show  cause  to  vacate  the  order  appoint- 
ing the  receiver,  the  defendant  appeared  in  the  action 
and  answered. 

What  effect  the  subsequent  appearance  and  the  put- 
ting in  of  an  answer  by  the  defendant  would  have  upon 
the  validity  of  the  service,  for  Ihe  purpose  of  obtaining 
jurisdiction  over  the  person  of  the  defendant,  it  is 
unnecessary  to  discuss,  in  view  of  the  conclusion  at  which 
I  have  arrived  as  to  the  validity  of  the  order.  No  ques- 
tion is  presented  on  this  motion  as  to  the  necessity  for 
the  appointment  of  a  temporary  receiver,  and  the  facts 
upon  which  the  plaintiff  moved,  showing  the  necessity  for 
the  immediate  appointment  of  a  temporary  receiver,  are 
not  placed  in  dispute.  It  is  practically  conceded  to  have 
been  a  case  eminently  proper  for  the  immediate  appoint- 
ment of  a  temporary  receiver,  to  the  end  that  funds  in  this 
state  might  not  be  removed  therefrom  by  persons  who  had 
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been  shown  to  have  squandered  the  funds  of  the  order 
received  from  branches  in  this  state.  In  such  fund  the 
members  of  the  order  here  claim  to  have  title  and  inter- 
est, and  the  action  was  brought  after  the  appointment  of 
a  receiver  in  Indianapolis,  to  prevent  the  funds  here  be- 
ing taken  away,  to  the  injury  and  detriment  of  members 
residents  of  our  own  state.  If,  under  such  circum* 
stances,  the  power  to  appoint  a  receiver  was  dependent 
upon  the  court  having  obtained  jurisdiction  over  the 
person  of  the  defendant,  which  is  the  ground  upon 
which  the  moving  parties  solely  rely  to  obtain  a  vacation 
of  the  order  appointing  a  receiver,  then  I  should  be  in- 
clined to  think  that,  the  service  upon  the  person  being 
defective,  the  order  itself  could  not  be  upheld.  Upon 
reading,  however,  the  section  of  the  Code,  and  having  in 
mind  the  jurisdiction  exercised  by  the  supreme  court,  it 
is  clear  that  the  right  and  power  of  the  court  to  appoint 
a  receiver  in  the  first  instance,  ex  parte  and  without 
notice,  are  abundant.  Such  right  is  not  dependent  upon 
the  court  having  acquired  jurisdiction  over  the  person  of 
the  defendant;  it  being  sufficient  that,  having  jurisdiction 
over  the  subject-matter,  the  facts  presented  show  the 
necessity  for  the  exercise  of  the  court's  undoubted  power. 
Such  power  should  be  cautiously  exercised,  and  there- 
fore the  general  rule  is  to  give  notice  to  the  defendant  of 
such  applications.  The  validity,  however,  of  an  order 
appointing  a  receiver  is  not  dependent  upon  notice  to,  or 
upon  the  court's  obtaining  jurisdiction  over,  the  person 
of  the  defendant. 

In  People  v.  RaUroad  Co.  (7  Abb.  Pr.  [N,  8.']  290)  it  is 
said :  "  In  Verplanck  v.  Insurance  Co.  (2  Paige,  450), 
Chancellor  Walworth  states  the  rule  as  follows:  *By 
the  settled  practice  of  this  court  in  ordinary  suits,  a  re- 
ceiver cannot  be  appointed  ex  parte  before  the  defendant 
has  had  an  opportunity  to  be  heard  in  relation  to  his 
rights,  except  in  those  cases  where  he  is  out  of  the  juris- 
diction of  the  court,  and  cannot  be  found,  or  where,  for 
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some  other  reason,  it  becomes  absolutely  necessary  for 
the  court  to  interfere  before  there  is  time  to  give  notice 
to  the  opposite  party  to  prevent  the  destruction  or  loss 
of  property.'  The  same  rule  is  reasserted  by  the  chan- 
cellor in  Sandford  v.  Sinclair  (8  Paige,  374)  and  in  Gibson 
V.  Martin  {Id.  481),  and  is  asserted  in  numerous  cases, 
among  which  are  Field  v.  Bipley  (20  How.  Pr.  26),  Mc- 
Carthy  v,  Peake  (9  Abb.  Pr.  166),  and  Dowling  v.  Hudson 
(14  Beav,  423).  In  the  case  of  Verplanck  v.  Insurance 
Co.  {8upra\  the  chancellor  also  said  that  *  in  every  case 
where  the  court  is  asked  to  deprive  the  defendant  of  the 
possession  of  his  property  without  a  hearing,  or  an  op- 
portunity to  oppose  the  application,  the  particular  facts 
and  circumstances  which  render  such  a  summary  pro- 
ceeding proper  should  be  set  forth  in  the  bill  or  petition 
on  which  application  is  founded,' "  Upon  the  papers,  I 
think  such  a  case  was  here  presented,  it  having  been 
shown  that  there  was  danger  of  the  assets  being  removed, 
and  the  exigency  demanding  the  immediate  appointment 
of  a  temporary  receiver,  with  a  view  to  hold  the  property 
and  preserve  it  for  residents  here  claiming  title  thereto. 
No  suggestion  is  made  in  regard  to  the  fitness  or  un- 
fitness of  the  person  selected  as  receiver,  nor  as  to  the 
amount  of  security  given  by  him.  He  was  appointed  on 
his  own  application,  and  without  the  court  having  any 
facts  before  it  showing  that  his  appointment  was  not  in 
all  respects  proper.  If  any  reasons  exist  why  he  should 
not  be  retained  in  that  position,  or  upon  its  being  shown 
that  the  assets  are  largely  in  excess  of  what  was  repre- 
sented upon  the  original  motion,  thus  demanding  that 
additional  security  should  he  given  by  the  receiver, 
these  can  only  be  considered  when  presented  upon 
proper  motions.  This  motion  to  vacate  the  order  is 
based  exclusively  upon  the  ground  that,  the  court  not 
having  jurisdiction  of  the  person  of  the  defendant,  the 
order  appointing  the  receiver  was  a  nullity ;  and,  having 
reached  the  conclusion  that  this  view  is  not  correct,  the 
motion,  for  that  reason  alone,  must  be  denied. 
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swers are  waived  where  there  is  a  failure  to  promptly  object. . . .  184 

Open,  not  granted  merely  because  witness  is  adverse 84 

Open,  should  only  be  granted  in  exceedingly  peculiar  circum- 
stances     84 

Motion  to  suppress,  after  trial  of  action  upon  which  it  has  been 

read  in  evidence 297,  804. 

See  Appeal. 

C0X7I.AIHT— See  Pleading. 

COKBEMKATION  PB0CEEBIN68— Ck)mmissioner8  to  lay  out  streets 
when  not  disqualiHed  because  related  to  one  owning  interest  in 

property  affected V^ 

(^CONTEMPT— See  Supplehentart  Pboceedikos. 

CONTBACT— Where  there  is  no  evidence  as  to  where  a  contract 
was  entif^red  into  and  it  appears  that  both  parties  were  then  resi- 
dents of  New  Jersey  that  is  presumptively  the  place  of  contract. ...  ITS 

Contract  to  pay  for  use  of  teams  in  New  Jersey,  is  presump- 
tively in  absence  of  evidence  to  the  contrary  an  agreement  to 
make  the  payment  within  the  state ITS 

Breach  of  contract  to  pay  for  use  of  teams  when  and  where 

arises ITS 

€ORPOBATIOK*>Iiesidences  of,  is  within  bounds  of  sovereignty 
which  created  it ITS 

Organized  under  laws  New  Jersey  is  a  foreign  corporation. . .  ITS 

See  Abatement  asd  Revival  ;  Attachment  ;  Jurisdio- 

TiON ;  Service. 

008T8— When  claim  proved  amounts  to  less  than  $400  and  defend- 
ant, therefore,  entitled  to  costs  because  plaintiff  recovered  less 
than  $50 190 

When  both  parties  entitled  to 18S 

— —  Cannot  be  awarded  against  executor  in  action  on  debt  of  his 
decedent  unless  claim  has  been  duly  presented  or  its  payment 
unreasonably  resisted  or  a  reference  refused,  and  it  is  not  un- 
reasonably resisted  unless  it  has  been  presented  nor  where  It  is 
xnaterially  reduced 121 
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What  prosentatloii  of  claim  sufficient  to  entitle  ploiatifl  to 
costs 121 

—  Award  of,  by  what  statute  goyerned  in  action  remoyed  to 
court  of  common  pleas  from  district  court 41 

<— -  Proyisions  as  to,  apply  to  court  in  which  action  is  tried  rather 
than  the  one  in  which  it  was  originally  brought 41 

—  Both  parties  are  not  entitled  to,  because  complaint  dismissed 
as  lo  two  causes  of  action,  and  plaintiff  has  a  yerdict,  on  the 
third  cause  of  action  for  more  than  $60 48 

Defendant  entitled  to,  under  section  8284  of  Code  Ciyil  Pro- 
cedure only  upon  a  decision  in  his  fayor  upon  an  issue  of  fact...    48 

^•^  In  action  for  partition,  are  in  discretion  of  court,  and  may  be 
awarded  both  to  the  plaintiff  and  to  the  defendant 51 

Instance  of  action  for  partition  in  which  costs  were  properly 

awarded  both  parties  and  charged  upon  the  shares  of  the  par- 
ties in  fault 61 

— »•  Award  of,  in  action  against  the  executor  or  administrator  in 
the  city  court  of  New  York 60 

Where  plaintiff  permitted  before  trial  to  amend  complaint  on 

paying  costs  to  date,  defendant  is  not  entitled  to  trial  fee 10 

What  taxable  in  special  proceeding 394 

What  costs  taxable  and  to  be  inserted  in  interloctutory  judg- 
ment where  demurrer  oyerruled  with  leaye  to  plead  oyer  on 
payment  of  costs 848 

— -  Term  fees  are  not  taxable  for  terms  for  which  cause  has  not 
been   duly  noticed 10 

— »•  When  non-payment  of  costs  awarded  on  motion  for  peremp- 
tory mandamus  not  punished  as  a  contempt 74 

Attorney  should  be  required  to  pay  in  action  brought  by  him 

in  name  of  dissolyed  and  non-existing  corporation,  notwith- 
standing he  acted  in  good  faith  and  he  himself  was  imposed 
upcm 326 

Didmrsemtnis,    Stenographer's  fees  incurred  on  trial  before 

referee,  when  not  taxable 100 

Fees  of  referee  that  haye  been  fixed  by  him  pursuant  to  a 

stipulation  that  he  should  fix  the  amount  of  his  own  fees  cannot 
be  taxed 146 

Allowance,  Cannot  be  granted  in  action  to  restrain  infringe- 
ment of  trade-mark  and  recoyer  damages  where  it  is  adjudged 
that  a  trade-mark  does  not  exist 6 

In  such  case  damages  are  merely  incidental,  and  cannot  be 

basis  for  allowanee 6 

--»-  Cannot  be  granted  where  subject-matter  of  action  is  not  ca- 
pable of  money  yalue  or  it  money  yalue  is  not  shown 1 

OOUHTT  COIFBT — On  appeal  for  new  trial  from  justice's  court,  has 
jurisdiction  to  try  title  of  land  where  it  does  not  appear  that 
the  question  was  litigated  before  the  justice,  and  it  should  not 
dismiflB  the  action  merely  because  that  question  is  then  raised 
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and  because  it  appears  that  it  was  tO  >  niised  in  the  pleadings 
in  the  justice's  court  where  the  underbiking  required  by 
§  2954  of  the  Code  of  Civil  Procedure  was  not  given 280 

OOVBT  OF  COMMOH  PLEA8~When  has  Juris<liction  of  action  for 
accounting  of  executors  and  trustees 140 

See  AppBAii ;  Lunatic. 

OOVEKAHT— See  Real  Estate. 

BAMA6E8 — Basis  of,  in  action  by  parent  for  enticing  away  of  his 
child 290 

DEATH— See  Abatement  and  Rbviyal;  Limitation  to  Action. 

DEOmOK— Form  of,  on  determining  issue  of  law 421 

— »-  Where  demurrer  is  sustained  or  overruled,  oi-der  for  judgment 
is  not  necessary  or  proper,  but  instead  there  should  l)e  a  decision 
in  writing  directing  either  the  final  or  interlocutory  judgment 
to  be  entered  but  not  as  to  both 421 

Request  to  find  should  not  be  made  or  passed  upon,  upon  trial 

of  issue  of  law 420 

— —  When  endorsement  on  request  to  find  sufficient  disposition 
thereof,  although  same  not  noted  upon  margin 800 

When  omission  to  dispose  of   request  to  find  will  require 

reversal  of  judgment 800 

How  improper  disposition  of  request  to  find  corrected  and 

taken  advnutflge  of 800 

«—  When  findings  should  be  made  by  referee  on  dismissal  of  com- 
plaint  143 

Absence  of  finding,  when  prevents  review  on  appeaL 14o 

DEFIKITIOHS:   "Recover" 43 

*\Reeovery." 190 

Tenant 260 

DEMTTBEEB— See  Pleading. 

DEPOSITIOE— See  Examination  of  Party  BtoroRE  Trial. 

BISBUB8EXEHTS     See  Costs. 

DISCOVEBT  AHB  INSPECTION— Petition  for.  should  be  by  party 
unless  his  failure  to  make  it  is  sufficiently  excused,  aud  it  is  not 
«o  excused  merely  by  the  fact  thtit  be  does  not  reside  in  the 
county  where  his  attorney  resides 87 

'— —  On  upplicatlon  by  defendant  for  inspection  of  a  document  he 
must  show  merits 87 

See  Evidence. 

DISTBICT  COVBT  IN  THE  CITT  OF  NEW  TOBX— AffldaviU  can- 
not be  used  under  Code  Civ.  Pro.  §  8U57  iu  sup|)ort  of  appenl  from,  167 

When  justice  may  adjourn  case,  after  its  trial  has  commenced, 

to  another  day. 157 

When  new  trial  directed  on  appeal  from,  although  no  error  of 

law  shown 157 

Instance  of  a  case  in  which  district  court  would  have  had  juris- 

diction  of  action  in  which  the  accounts  of  both  parties  exceeded 
the  sum  of  9400.  but  the  same  were  not  proved 100 
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lM>WXB->Court  cannot  authorize  committee  of  lunatic  to  release 
her  inchoate  right  of  dower  in  her  husband's  property 118 

BBATT— See  Bills,  Notbs,  btc. 

XJECTMEKT— Severance  and  continuance  of  action  where  one  of 
two  plaintiffs  dies  pendente  lite ^. 196 

J5QUITT — Distinction  between  equitable  and  legal  causes  of  action 
still  exists,  and  no  recovery  can  be  had  at  law  where  the  whole 
scope  and  purpose  of  the  action  is  limited  to  equitable  relief 880 

JBYIBSHCE— A  party  calling  for  books  and  peepers  is  not  compelled 
to  put  them  in  evidence  merely  because  he  has  called  for  and 
in^>ected  them 27 

Production  of  books  and  papers  on  examination  before  trial 

and  their  inspection  does  not  make  it  necessary  to  put  them  in 
evidenca  where  no  examination  upon  them  was  had 37 

Effect  of  failure  to  produce  books  pursuant  to  demand 37 

Books  of  tradesmen  when  not  admissible  in,  favor  of  party 

keeping  them  to  prove  cash  items  or  dealings 27 

When  books  not  properly  received  in,  because  source  of  in- 
formation from  which  entries  therein  were  made  was  not  shown  258 

Entries  in  books  made  by  assignee  not  evidence  against  assignor.  258 

Testimony  of  physician  to  times  when  he  attended  decedent 

not  testimony  to  privileged  communication  247 

~—  Such  testimony  is  material  and  competent  where  it  is  de- 
signed to  show  that  decedent  was  not  in  good  health  when  he  so 
certified  for  the  purpose  of  renewing  a  life  insurance  policy ....  247 

What  knowledge  of  patient's  condition  acquired  by  physician 

is  not  privileged 48 

Kote  on  nature  and  existence  of  privilege  ofphyaieian  and  httorney    60 

Where  no  ground  of  objection  is,  stated  the  only  ground  that 

can  be  urged  in  support  of  it  on  appeal  is  that  the  testimony  is  ir- 
relevant and  immaterial 79 

Husband  of  party  claiming  interest  in  real  estate  not  incompe- 
tent to  testify  as  to  conversation  with  decedent  under  whom 
such  interested  party  claims 99 

— —  What  interest  will  preclude  a  witness  from  testifying  to  conver- 
sations with  a  decedent  under  whom  the  party  calliug  him  claims.     79 

—  Instance  of  testimony  in  action  to  declare  will  invalid  because 
of  fraud  and  undue  influence  which  was  material 79 

When   party  calling  witness   not  bound  by  his  testimony 

because  he  is  hostile 247 

— *  In  action  upon  agreement  of  husband  to  pay  wife  weekly  sum 
in  consideration  of  withdrawal  of  suit  for  separation  evidence  to 
show  that  wife  denied  husband  his  conjugal  rights  is  immaterial 
and  properly  excluded , 480 

See  NoTiOB  to  Producb. 

XZAMIHATION  OF  FABTT  BSFOBE  TSIAL—Instance  of  action 
for  personal  injuries  in  which  order  for,  of  defendant  properly 
gnnted 845 
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Power  of  court  to  vacate  order  for,  is  undoubted,  but  its  exer- 
cise is  discretionary 845 

Instance  of  affidavit  to  obtain  order  for,  to  enable  plaintiff  to 

frame  complaint  which  was  sufficient 149 

Affidavit  to  procure  order  for,  need  not  state  complete  cause 

of  action •. 14S> 

Fact  that  cause  of  action  may  be  barred  by  statute  of  limita- 
tion not  sufficient  reason  for  vacating  order  for,  to  enable  plain- 
tiiOf  to  frame  complaint 149 

When  scope  of,  should  not  be  limited 14^ 

See  EviDBNCB. 

BXECUTIOK-— When  leave  to  issue  against  estate  of  decedent  granted.  241 

Issuance  of,  against  property  does  not  create  lien  on  money 

deposited  by  judgment  debtor  with  third  person  to  provide  for 
payment  of  certain  possible  liabilities .' 385 

Where  there  is  a  question  as  to  the  priority  between  execu- 
tions, the  court  may  determine  it,  upon  motion,  and  its  determi- 
nation is  binding  upon  the  sheriff 285 

Lien  of,  attaches  to  surplus  arising  on  the  sale  of  property 

owned  by  debtor  at  time  execution  was  issued 822 

Priority  of,  over  tille  of  receiver  appointed  after  it  was  issued.  822 

When  return  of  may  be  required,  although  sixty  days  have 

not  elapsed  since  it  was  issued 414 

See  Supplementary  Pkocekdingb. 

EZECITTOB  AHD  ADXIHISTBATOB— Assignee  of  claim  against 
decedent  may  petition  for  its  payment , 72 

See  Costs. 

HHDIHOCH^ee  Decision. 

FORCIBLE  ENTBT  AKB  DETAIKEB— See  SuMiCABT  Proceed- 
ings. 

FOBECLOSUBE— Failure  of  guardian  ad  litem  to  file  formal  answer 
does  not  invalidate  judgment,  but  is  a  mere  irregularity  which 
may  be  cured  by  permitting  the  answer  to  be  filed  at  any  time 
nunc  pro  tunc *. 416 

— ^-  Referee  to  sell  is  not  required  to  take  outh  after  his  appoint- 
ment or  give  a  bond  or  qualify  in  any  formal  manner 416 

^—  Where  mortgage  held  invalid  in  action  to  foreclose  it,  judg- 
ment cannot  be  rendered  in  favor  of  plaintiff  on  bonds 880 

When  judgment  for  deficiency  may  be  gi*anted  after  sale  of 

mortgaged  premises  under  prior  mortg»igc 426 

70BMEB  ABJUBICATIOH— When  determination  upon  appeal  from 
order  vacating  injunction  decisive  in  same  court  on  appeal  from 
judgment 1 

TBAVD— Instance  of  case  in  which  it  was  held  that  a  quitclaim 
deed  executed  by  the  owners  of  the  equity  of  redemption  of 
mortgaged  premises  to  cure  a  possible  defect  in  the  foreclosure 
was  not  obtained  by  fraud  or  false  representations  . .  ^ 410 
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OTABBIAN — When  special,  should  be  appointed  hj  surrogate  for 
Infant  on  accounting  of  administratrix ^ 877 

Notice  of  application  for  appointment  of  special,  of  infant 

not  necessary  where  surrogate  appoints  ex  tnero  moio 877 

—  In  such  case  papers  need  not  state  whether  infant  resides  with 
his  parents  and  approves  the  application 877 

Appointment  of  special  guardian  by  surrogate  not  revoked  by 

subsequent  appointment  of  general  guardian 877 

0UABDIAN  AB  LITEM— Failure  of,  of  infant  defendant  to  serve 
general  answer  in  action  for  foreclosure  does  not  invalidate 
judgment 41^ 

HI6HWAT— See  AasBsaMBNT;  Oondbmnation  Pbocebdihgs. 

HUSBAHB  AHB  WIFB->See  Evidbngs. 

IHTAKT— 8ee  Guardian;  Quardian  ad  Litbm. 

IHJTIHGTIOH-— When  not  granted  to  restrain  dispodtion  of  prop- 
erty pending  action dl8 

IHSPECTIOH— See  Disoovbbt  Ain>  Inbpbctiok, 

INTSBPLEADSB— Court  cannot  settle  conflicting  claims  on  motion 

for iia 

Motion  for,  must  be  denied  when  amotmt  defendant  offers  to 

deposit  is  less  than  the  sum^claimed 118 

Cannot  be  ordered  where  defendant  is  a  wrong-doer  as  to 

eitherparty 112 

^^  Claim  of  third  person  must  have  some  reasonable  foundation 
and  must  be  supported  by  proof  showing  that  it  is  doubtful 
whether  the  defendant  in  an  action  can  safely  pay  claim  in  suit 
to  plaintiff  before  such  third  person  will  be  substituted  in  place 
of  defendant 165 

Notice  of  application  for  order  of.  must  be  given  to  all  per- 
sons sought  to  be  interpleaded 166 

What  payment  into  court  should  be  directed  where  inter- 
pleader ordered : 166 

JOIHDEB  OF  ACTI0H8— Cause  of  action  for  nuisance  cannot  be 
united  with  cause  of  action  for  damages  for  personal  injuries  —     16 

JUDOHEET—What  claims  between  defendants  cannot  be  deter- 
mined  268 

See  Attachment;  Forbcloburb. 

JUDICIAL  SALE— See  Partition. 

JITTIISDICTIOK— City  court  of  New  York  has,  of  actions  upon 
drafts  payable  within  this  state  brought  by  foreign  corporation 
against  domestic  corporation  not  having  any  office  in  the  city  of 
New  York 186 

When  objection  to,  of  court  in  action  against  foreign  corpora* 

tion  sufficiently  taken ITS 

When  court  has  not  jurisdiction  of  action  against  foreign  cor- 
poration   178 

— —  Jurisdiction  of  court  in  action  against  foreign  corporation 
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cannot  be  impaired  or  enlarged  by  consent  of  parties  or  omlasioii 
lo  object  thereto 178 

Objection  lo  want  of  jurisdiction  of  action  against  foreign 

corporation  may  be  talien  at  any  time  and  wbere  it  appears  tbe 
court  should  dismiss  tbe  action  ex  mero  moto ITS 

See  New  Tbial;  Schrooatb'b  Court. 

JUSTICE— Provision  of  Code  of  Civil  Pro<;edure  disqualifying  Jus- 
tice because  of  relationship  to  party  in  interest  should  be  strictly 
construed 12 

JUSTICE'S  COUBT— The  fact  that  pleadings  raise  question  of  title 
to  land  does  not  deprive  Justice  of  jurisdiction  where  the  de- 
fendant fulls  t<»  give  ua  undertaking  as  required  by  Code  Civ. 
Pro.  §  2954.  and  the  question  is  not  litigated  on  tbe  trial 380 

When  affidavits  cannot  be  used  in  support  of  appeal  from 157 

Power  of  Justice  to  adjourn  case  after  trial  commenced 1(97 

See  District  Court  in  the  City  of  Nbw  York. 

LIBEL — See  Pleading. 

UEK— See  Attounky*s  Libn. 

LIMIT ATIOV  TO  ACTION— When  UxifoH  governs. 351 

To  action  upon  Judgment  of  a  district  court  of  Colorado. . . .  851 

Does  not  commence  to  run  against  cause  of  action  to  foreclose 

lien  upon  chattel  pledged  to  secure  a  d«bt,  so  long  as  the  right  to 
redeem  exists,  uiid  where  such  right  is  not  limited  by  agreement, 
and  has  not  been  asserted,  the  action  is  not  barred  by  any  lapse  of 
time 871 

Parties  seeking  to  avoid  where  statutory  time  has  expired. must 

bring  himself  expressly  within  some  of  the  exceptions  specified 
inthestatute 801 

Delivery  of  process  to  sheriff  for  service  will  not  defeat  statu- 
tory bar  running  unless  it  is  followedby  service  and  this,  although 
the  defendant  dies  within  sixty  days  after  the  delivery  of  the 
process  to  the  sheriff 818 

Time  to  sue  upon  bonds 'not  extended  by  Judgment  subse- 
quently reversed,  rendered  in  action  of  replevin  awarding  nuiker 
thereof  possession  thereof 868 

See  Examination  of  Party  bbforb  Trial. 

LVBATIC — Jurisdiction  of  supreme  court  and  court  of  commoo 
pleas  in  New  York  county  over  property  of 118 

Inchoate  right  of  dower  of,  in  husband's  real  property  cannot 

be  released 118 

MABBAKini — ^When  non-payment  of  costs  awarded  on  motion  for 
peremptory,  not  punished  as  a  contempt ,,•••••••    74 

MABDATB — See  Ambndmbnt  ;  Summons. 

MOBTeAOB—See  Forbclobcrb  :  Piaaoing. 

HBOLieBVCB— See  Abatbmsnt  and  Rbtiyai^ 

IBW  TBIAL-— MotioD  fbr,  on  newly  diaoovered  evidenoa  should  be 
made  on  case 897 
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When,  not  granted  on  newly  discovered  evidence  because  of 

laches ^ 804 

When  ground  for  suppression  of  commission  no  ground  for 

granting  new  trial * 904 

Should  be  ordered  on  appeal  where  objection  to  Jurisdiction 

improperly  overruled,  but  it  is  possible  tbat  Ihe  plaiutiff  may 
cure  such  defect  by  further  evidence. . . . , , , ITS 

See  Appeal. 

HOTICE— See  Attorney;  Record. 

HOTIGS  OF  tBIAL — Is  ineffectual  unless  note  of  issue  is  filed  for 
term  for  which  notice  is  given 10 

HOTICE  TO  PBODTTGE — Effect  of  failure  to  produce  pursuant  to 
demand 27 

Production  of  books  pursuant  to,  does  not  make  it  necessary 

for  party  demanding  their  production  to  introduce  them  in  evi- 
dence notwithstanding  he  has  inspected  them 27 

PASEHT  AND  CHILD— See  Damages. 

PABTITIOH— Action  for.  is  equitable 51 

Where  plaintiff  attacks  the  validity  of  will  under  which  a 

party  to  an  action  claims  he  must  allege  the  invalidity  in  his  com 
plaint  and  prove  it  upon  the  trial,  and  where  he  has  had  notice  of 
the  defect  in  his  complaint  consisiing  of  the  failure  to  aver  such 
invalidity,  an  amendment  should  not  be  allowed  upon  the  trial. .    79 

Right  to  maintain  action  for  partition  by  one  claiming  as  heir 

of  decedent  property  apparently  devised  to  another  exists  only  by 
statute 79 

Note  on  aeUan  for  partition  of  real  property  by  an  heiraUlaw 

who  assert*  that  an  apparent  devise  t/iereqf  u  void 87 

Purchaserat  sale  under  judgment  iu  action  for,  of  real  property 

not  compelled  to  take  title  where  authority  of  attorney  to  appear 
for  non-resident  defendant  not  served  with  process  does  not  ap- 
pear  866 

Purchaser  at  partition  sale  is  entitled  to  purchase  under  Judg- 
ment binding  upon  the  parties,  and  cannot  be  compelled  to  take 
title  under  a  Judgment  which  several  of  the  parties  might  as  a 
matter  of  right  claim  should  be  set  aside 866 

—  Decree  in,  directing  sale  which  provides  for  payment  of  the 
share  of  a  party  to  the  party  or  his  attorney  Is  irregular;  it  should 
direct  the  payment  of  costs  to  the  attorneys,  and  of  the  shares  to 
the  respective  parties 866 

Section  1582  of  the  Code  of  Civil  Procedure,  as  amended  by 

Laws  of  1891,  chap.  865,  providing  for  the  distribution  of  un- 
claimed money  arising  from  sale  in  action  for  partition  paid  into 
court,  or  to  treasurer  of  a  county,  for  the  use  of  an  unknown 
owner,  is  unconstitutional  because  it  does  not  provide  for  service 
of  notice  upon  known  heirs  not  parties  to  original  suit,  and  also 
because  it  divests  next  of  kin  and  devisees  of  property  thitherto 
vested  in  them ^. 888 
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See  CoeTB. 

PATMEHT— Where  to  be  made  when  no  place  of  payment  stated,  178 

See  Imterplkader. 

PHTSICIAN— See  Eyidsncb. 

PLACE  OF  TBIAL— Demand  for  change  of,  may  first  be  senred  with 
amended  answer 205 

PLEADUIO — Defence  on  merits  will  not  be  stricken  out  of  pleadings, 
because  it  also  contains  what  may  be  considered  a  demun-er. ....  819 

Af/iendmsnL   When  complaint   in   action    for  partition    not 

amended  at  trial  no  aa  to  allege  the  invalidity  of  a  will  under 
which  a  defendant  claims : 79 

Complaint  cannot  be  amended  after  verdict  so  that  it  shall  de- 
mand Judgment  against  a  defendant  against  whom  no  Judgment 
was  originally  asked 889 

—  See  CosTB. 

—  Complaint.  Where,  in  action  for  ejectment,  what  purports  to 
be  description  of  property  sought  to  be  recovered  is  description 
merely  of  a  straight  line,  demurrer  thereto  on  ground  that  it  does 
not  state  sufficient  facis  should  be  sustained 25 

Objection  that  complaint  in  action  to  recover  proceeds  of  notes 

alleged  to  have  been  converted  by  defendcnt,  does  not  allege  that 
defendant  received  them  in  a  fiduciary  capacity  when  not  suffici- 
ently taken  on  trial 126 

The  requirement  of  section  549  and  550  of  the  Code  of  Civil 

Procedure  that  the  ground  of  arrest  in  all  cases  except  that  sub- 
stituted for  the  old  writ  of  ne  exeat,  should  be  stated  in  the  com- 
plaiut  changed  the  nature  of  certain  actions,  by  requiring  thealle- 
giilion  and  proof  of  additional  facts,  but  it  did  not  authorize  the 
setting  forth  of  conclusions  of  law 126 

Where  the  facts  alleged  show  that  money  converted  was  re- 
ceived in  a  fiduciary  capacity,  it  is  not  necessary  to  allege  in  ex- 
press terms  that  it  was  so  received 126 

^—  In  action  to  have  judgment  foreclosing  mortgage  declared  void 
averments  that  court  never  acquired  Jurisdiction  of  plaintiffs,  and 
that  Judgment  is  void,  are  either  characterizations  or  conclusions, 
and  not  averments  of  material  facts 417 

Instance  of,  which  was  insufficient  because  it  failed  to  state 

demand  for  performance  of  contract 826 

Instance  of  complaint  in  action  against  railroad  company  to 

compel  payment  of  interest  on  bonds,  in  which  it  was  held  that  a 
contract  that  earnings  of  the  road  should  apply  to  the  payment  of 
interest  after  payment  of  "all  expenses,  including  necessary  re- 
pairs," covered  the  building  of  its  railroad  when  necessary,  and 
that,  where  expenditures  for  such  rebuilding  are  claimed  to  be  im- 
proper, facts  showing  that  they  were  not  necessary  repairs  should 

be  alleged 83^ 

Allegations  in  complaint  that  defendant  did  certain  things 

wrongfully  insufficient , 826 
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AllegatioDS  in  complaiDt  that  the  defendants  did  certain  things 

ill! providently,  and  that  certain  work  done  by  defendaDt  was  not 
Decessiiry  for  the  maiDtenaDce  and  operation  of  its  railway,  arc 
not  allegations  of  fact,  and  on  demurrer  should  be  disregarded . .  826 

Demv/rrer.      Allegations   in   complaint  that   defendant  did 

certaiu  things  improvidently»  and  that  certain  work  done  by  de- 
fendant was  not  necessary  for  the  maintenance  and  operation  of 
its  railway,  state  conclusions  and  not  facts,  and  should  be  disre- 
garded on  demuiTer 826 

A  pleading  defective  because  it  states  conclusions  instead  of 

facts  is  nut  aided  by  the  provision  of  §  592  of  the  Code  of  CivU 
Procedure  that  a  pleading  is  to  be  liberally  construed 826 

Where  in  action  for  ejectment,  what  purports  to  be  descrip- 
tion of  properly  sought  to  be  recovered  is  description  merely  of 
a  straight  line,  demurrer  thereto  on  ground  that  it  does  not  state 
sufficient  facts  should  be  sustained 25 

Fact  that  causes  of  action  stated  in  complaint  are  not  separately 

stated  and  numbered  does  not  prevent  demurrer  thereto  on 
ground  that  causes  of  action  have  been  improperly  united 16 

—  In  action  for  libel,  allegation  that  the  publication  was  true  is 
new  matter  and  may  be  demurred  to  as  insufficient  in  law  upon 
the  face  thereof 848 

Antwer,  Amended,  supersedes  all  of  defendant's  former  plead- 
ings  ; 266 

— ^  In  action  for  libel,  answer  alleging  truth  of  parts  of  the  publi- 
cation is  insufficient  unless  specifically  pleaded  as  partial  defense 
or  in  mitigation  of  damage 848 

In  action  for  libel,  defense  of  justification  should  be  ns  broad 

as  the  charge  and  of  the  very  charge  attempted  to  be  justified.. . .  848 

Verifi&atwn,  A  answer  in  action  to  recover  damages  for  de- 
ceit and  false  representations,  must  be  verified  if  complaint  is. . .  88S 

Section  528  of  the  Code  of  Civil  Procedure,  providing  for  the 

omission  of  the  verification  of  a  pleading  where  the  party  would 
be  privileged  from  testifying  as  a  witness,  is  limited  by  §  529,  pro- 
viding that  a  party  is  not  excused  from  verifying  his  answer 
where  he  is  charged  with  any  fraud  affecting  the  right  or  prop- 
erty of  another 888 

PLEOO£~By  pledge  of  chattel  as  security  for  debt  its  title  does  not 
pass,  but  remains  in  pledgor  until  divested  by  sale  upon  notice  or 
by  judicial  proceeding,  and  the  rights  of  the  pledgor  pass  by 
assignment  made  by  him  for  benefit  of  his  creditors 871 

—  Right  of  pledgee  to  hold  possession  of  pledge  not  affected  by 
recovery  of  judgment  on  indebtedness  secured  thereby,  nor  by 
appointment  of  receiver  of  pledgor*8  property  in  supplementary 
proceedings  and  the  extension  of  the  receiven^ip  to  the  pledgee's 
Judgment 871 

Pledgee  of  stock  pledged  without  consent  of  owner  cannot  ap- 
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ply  sarplufl  realized  upon  sale  to  repayment  of  an  individaal  loan 
made  by  him  to  the  pledgor 858 

PBiynseSB  COKKUHICATIOK— See  EvTDEKCB. 

FBOCESBniGS  STTPPLEMSHTABT  TO  EXECUTIOH'-See  SuFPUB- 

ICENTABT  PUOCEEDUIOS. 

SEAL  ZSTATE^See  Cloud  upon  Tftlk. 

SEAL  PBOPEBTT^Purchaser  of,  with  notice  of  equity  attached 
to  it,  takes  subject  thereto 1 

When  purchaser  hi|a  notice  of  restrictive  covenant 1 

When  purchaser  conclusively  presumed  to  have  notice  of  re- 
strictive covenant  from  record.^ 1 

Inchoate  right  of  dower  of  lunatic  in  her  husband's  real  pn^ 

erty  cannot  be  released 118 

Purchaser  of  land  from  huslmud  of  lunatic  may  properly  re- 
fuse to  accept  deed  thereof  executed  by  him  and  the  committee 
of  the  lunatic 118 

SECEIVZS — ^In  action  to  prevent  waste  of  funds  of  foreign  coq^o- 
ration,  upon  proof  of  necessary  facts  court  has  jurisdiction  to  ap- 
point receiver  ex  parte  and  although  it  has  not  acquired  juris- 
diction over  the  person  of  the  defendant 487 

When  judgment  creditor  liable  for  costs  of  action  brought 

by  receiver  and  in  which  he  wus  defeated 398 

It  seems  that  such  costs  cannot  be  paid  out  of  money  belong- 
ing to  judgment  debtor : 898 

Payment  of  such  costs  should  not  be  deferred  until  receiver 

has  collected  assets  belonging  to  the  judgment  debtor  which  he 
is  then  pursuing 898 

SXCOBD — When  defective  record  of  coutnict  restricting  use  of  real 
property  does  not  prevent  its  being  noticed  to  party  purchasing 
property 1 

XEFEBEE— Stipulation  that  referee  fix  the  amount  of  his  fees  is 
invalid  149 

When  new  trial  must  be  had  before  referee  after  reversal  of 

former  judgment 28 

See  Decision. 

BE8IDENCE — See  Corporation;  Contract. 

8ECUSITT  FOB  C08T8— May  be  required  as  condition  of  reviving 
action  in  equity  against  executrix  of  deceased  defendant 161 

Requiring,  in  actions  by  or  against  executor,  is  purely  discre- 
tional with  court 161 

^—  May  be  required  in  such  case  even  on  appeal 161 

—  Court  of  equity  has  inherent  power  to  require  from  plaintiff 
even  in  case  not  within  the  words  of  the  statute 161 

8SB VICE— When  party  coming  within  state  to  testify  as  witness 
not  exempt  from  service  of  summons  because  he  delayed  his  de- 
parture too  long 801 

— ^  Exemption  of  non-resident  coming  here  to  testify  as  witness 
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frOQi  service  of  summons  applies  where  the  witness  is  sought  to 

be  served  as  officer  of  a  foreign  corporation 201 

What  officer  of  corporation  is  not  managing  agent  within 


meaning  of  provisions  of  Code  of  Civil  Procedure  providing  for 
the  service  of  a  summons  upon  a  corporation  by  delivering  it  to 
its  managing  agent .* 4S4 

Proof  of  service  of  summons  upon  foreign  corporation  by  de- 
livering it  to  its  managing  agent  should  show  that  diligent  effort 
had  been  made  to  serve  the  president,  secretary  or  treasurer  of 
the  corporation,  and  tbat  they  could  not  with  due  diligence  be 
found  within  the  state 487 

In  such  case  mere  allegation  tbat  person  served  was  a  man- 
aging agent  is  insufficient,  but  the  facts  showing  him  to  be  such 
should  be  set  forth 487 

Defects  in,  of  summons  waived  by  obtaining  extensions  of 

time  to  plead 817 

SPECIAL  PSOCEEDIHOS— See  Costs. 

STATUTE— Penal,  will  not  be  so  construed  as  to  result  in  infliction 
of  punishment  which  may  not  have  been  intended 74 

In  statute  making  failure  to  pay  costs  punishable  as  a  con- 
tempt, permissive  expi^essions  should  not  be  considered  as  man- 
datory       74 

See  Code  of  Civil  Procedurb. 

STEHOGEAPHER— See  Costs. 

STIPULATION— When  made  in  open  court  has  same  force  and  ef- 
fect as  if  made  iu  writing 22 

To  refer  remains  operative  so  far  as  prescribing  mode  of  trial 

is  concerned  until  cause  is  finally  disposed  of 22 

That  referee  fix  the  amount  of  his  own  fees  Is  invalid 146 

SUBMISSION  OF  GOHTEOYEESY— Court  cannot  draw  inferences 
with  respect  to  fact  not  stated 351 

SUBSTITUTION  OF  ATTOENETS— See  Bill  of  Particulaub. 

SUMMAET  FE0CEEDINGS<-St2itute  relating  to  summary  proceed- 
ings to  be  strictly  construed 269 

Petition  in,  in  case  of  forcible  entry  and  detainer,  must  set 

forth  petitioner's  title  or  estatQ 269,  271n 

Simply  alleging  that  petitioner  is  entitled  to  premises  is  not 

sufficient  269 

Jiyisdiction  not  acquired  where  allegation  of  interest  insuffi- 
cient  269,  271n 

Technical  objection  will  defeat 269 

Enforcement  nf  warrant  will  be  enjoined  where  petitioner's 

interest  In  premises  not  sufficiently  stated  in  petition 271n 

SUMMONS— Jurisdiction  is  not  acquired  by  city  court  of  New 
York  by  service  of  summons  upon  defendant  without  the  state 
requiring  him  to  answer  within  six  days 866 

See  SsRYiCB. 
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OTPPLSHSirTABT  PBOCBBBniOS— When  abandoned 21ft 

Wbat  use  of,  property  not  conteippt 21ft 

Where  a  debt  which  cannot  be  levied  on  under  execution  is 

paid  to  the  sberifl  pursuant  to  an  order  in  supplementary  pro- 
ceedings, the  lien  acquired  in  the  supplementary  proceedings 
follows  said  fund  into  the  sheriflTs  hnnds,  aud  the  moneys  should 
be  applied  to  the  satisfaction  of  the  judgment  of  the  creditor 
maintaining  said  proceedings,  notwithstanding  there  is  a  prior 
execution  upon  another  Judgment  in  the  hands  of  the  sheriff 281^ 

Property  delivered  to  sheriff  pursuant  to  order  in  supplemen- 
tary proceeding  is  to  be  treated  as  if  levied  upon  by  virtue  of  an 
execution  issued  by  the  judgment  creditor  who  instituted  the 
proceedings 2St> 

Is  substitute  for  creditor*8  bill  in  equity,  and  service  of  order 

for  examination  therein  gives  creditor  lien  on  assets  of  debtor. . .  285^ 

When  money  deposited  In  lieu  of  bail  cannot  be  reached  in. . .  178- 

8UPBEMS  COTTBT— See  Lunatic. 

SUBROOATE'S  COUBT—Extent  of  Jurisdiction  of,  to  construe  will.     S^ 

Jurisdiction  of,  is  limited  to  case  in  which  it  is  expressly  con- 
ferred by  statute  and  to  such  incidental  powers  as  are  required 
in  the  proper  exercise  of  the  powers  expressly  conferred 65 

Assignee  of  claim  against  decedent  may  petition  for  its  pay- 
ment      72 

Power  conferred  upon  surrogate  by  statute  cannot  be  limited 

by  a  rule  made  by  himself,  and  a  rule  so  made  has  no  bearing 
whatever  upon  the  validity  of  an  order  made  by  him 87T 

See  Appeal  ;  Commib8ion  ;  Guardian. 

TBE8PA8S— Instance  of  action  to  recover  damages  to  plaintiff's 
trees  in  which  the  evidence  did  not  sufficiently  show  that  de- 
fendant had  inflicted  the  injuries 484 

TBIAL— What  claims  cannot  be  litigated  between  defendants 25ft 

A  judge  or  jury  called  upon  to  determine  a  fact  upon  the  tes- 
timony of  witnesses  may  properly  refuse  to  credit  the  testimony 
of  a  witness  who  is  a  party  in  interest,  although  it  be  wholly  un- 
contradicted and  bis  credibility  is  not  otherwise  impaired S8ft 

See  Place  of  Trial. 

XrKDSBTAXIirO--Liabi]ity  of  sureties  in,  on  appeal  from  Justice's 
court 290 

VEBITICATIOir— See  Pleading. 

WAIYEB— When  irregularity  in  executing  commission  waivecf. . . .  184 

See  Appearance. 

WILL— See  Surrogate's  Court. 

WITHESS'See  Etidsncb;  Sxamination  of  PabUt  bbfobb 
Tbiai.. 
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